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REPORT

C.No: 201/2015

Behram Krasniqi
Against

Governmental Commission for recognition and verification of the status of
national martyrs, Kosovo Liberation Army invalids or KLA internee

To: Z. Isa Mustafa, Prime Minister
Republic of Kosovo
7. Arban Abrashi, minister
Ministry of Labor and Social Welfare (MLSW)
7. Agim Ceku, president

The Governmental Commission for recognition and verification of the status
of national martyrs, Kosovo Liberation Army invalids or KL A internee.

Case: Recommendations regarding implementation of the Article 8, paragraph 2 of
the Law No.04/L.-054, on the Status and Rights of Martyrs, Invalids, Veterans,
Members of Kosovo Liberation Army, Civilian Victims and their Families;

Legal base:  Constitution of Republic of Kosovo, Article 135, paragraph 3
Law on Ombudsperson, article 18, paragraph 1.7
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Scope of the Report

1. The scope of this Report is to draw attention of the Government of Kosovo Republic,
of the Ministry of Labor and Social Welfare (MLSW) and the Governmental
Commission for recognition and verification of the status of national martyrs, Kosovo
Liberation Army invalids or the internee of the KLA (hereinafter: Governmental
Commission), regarding the Article 8, paragraph 2 of the Law No.04/L-054, on the
Status and Rights of Martyrs, Invalids, Veterans, Members of Kosovo Liberation
Army, Civilian Victims and their Families (hereinafter: Law).

OMBUDSPERSON’S COMPETENCE

2. Based on Article 18, paragraph 1.7 of the Law on Ombudsperson No. 05/L-019, the
Ombudsperson is authorized “to recommend promulgation of new Laws in the
Assembly, amendments of the Laws in force and promulgation or amendment of
administrative and sub-legal acts by the institutions of the Republic of Kosovo.”

DISCLAIMER

5)

3. Nothing contained in this Report should be constructed as implying that the
Ombudsperson has waived from his right to investigate individual complaints
claiming human rights violation or misuse of the power with regard to above law and
practice or to review any thereto related or subsequent enactments for their
compatibility with recognized international standards. The Ombudsperson reserves all
rights to exercise his jurisdiction regarding these or other similar matter.

Description of the case

4. This Report is based on the complaint lodged by Mr. Behram Krasniqi, member of the
Association of Families of KLA Martyrs against Governmental Commission, due to
non-recognition of the status of martyrs died within the period 1968-1990.

5. The complainant upon submitting his complaint with the Ombudsperson Institution
(OI) claimed that Article 8, paragraph 2 of the Law determines that the right to
pension and benefits for the families of KLA Martyrs and Missing persons enjoy all
martyrs’ families, killed differently for the freedom of our country in different
historical periods. The complainant brought to the institution the list containing 168
names, which according to the Association of Families of KLA Martyrs are names of
martyrs killed through different periods of national resistance.

6. The complainant claimed that the Governmental Commission has refused the request
of martyrs’ families killed during 1968-1990 period. According to the complainant, he
was informally notified that the reason for refusal was that the Governmental
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Commission has acknowledged its incompetency to decide regarding the category of
national martyrs killed during this period.

7. On May 12, 2015 the Ombudsperson addressed the president of the Governmental
Commission, Mr. Agim Ceku in order to be notified about the categories which are
included in Article 8, paragraph 2 of this Law.

8. The president of the Governmental Commission has not respond to the letter of May
12, 2015 thus the Ombudsperson on June 1*, 2015 has sent a reminder letter on
which, again there was no answer.

Failure of the Governmental Commission to cooperate with Ombudsperson

9. The Ombudsperson did not manage to ensure information regarding the official stand
of the Governmental Commission in relation to requests of martyrs’ families who
were killed within different historical periods because of lack of cooperation by the
Governmental Commission.

10. The Ombudsperson recalls that failure to respond of authorities, institutions and
bodies that exercise legal power in the Republic of Kosovo comprise violation of
Article 132, paragraph 3 of the Constitution of the Republic of Kosovo and of Article
25 of the Law No.05/L.-019 on Ombudsperson.

Legislation in force

11. The Ombudsperson observes that Article 8 of the Law determines the right to pension
and benefits for the families of KL A martyrs and missing persons, while paragraph 2
of the Article 8, reads in pertinent part:

“These rights shall be realized by all families of the nation martyr, fallen in different
forms for the freedom of the country in different historical periods”.

12. The Ombudsperson observes that according to the Law, Article 3 paragraph 1.6,
National Martyr is considered to be a KLA fighter who:

1.6.1. has died in war for liberation of the country from 1997-1999;

1.6.2. was wounded in the war for liberation of the country and has died from the
wounds within three (3) years after the end of the war.

Legitimate expectations

13. The concept of legitimate expectations in protection of a subjective right is an
inclusive interpretation concept in the international judicial practice. Roots of the
legitimate expectations are found in German public judiciary, principle that is widely
used from the administrative Courts of this country.

14. Moreover, European Court on Human Rights has included the concept of legitimate
expectations in reviewing of the cases filed in this Court.
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15,

16.

17.

According to Article 22, paragraph 2 of the Constitution of Republic of Kosovo,
European Convention on Protection of Human Rights and Fundamental Freedoms and
its Protocols, is directly applicable in the Republic of Kosovo. While according to
Article 53 of the Constitution of Republic of Kosovo “Human rights and fundamental
freedoms guaranteed by this Constitution shall be interpreted consistent with the
court decisions of the European Court of Human Rights”.

According to the jurisdiction of European Court of Human Rights, (see cases of
Kopecky v. Slovakia, the Judgement of September 28, 2004, para 45-52; Gratzinger
and Gratzingerova against Czech Republic (dec.), No. 39794/98, para 73, ECtHR
2002-VII), “legitimate expectations” ought to be of a more tangible nature and be
based on legal provisions or legal acts. In the current case, legitimate expectations of
martyrs’ families killed in various historical periods is based on the law approved by
the Assembly of Republic of Kosovo which is in force from January 1%, 2012.

The Ombudsperson considers that Article 8, paragraph 2 of the Law has created
legitimate expectations for the martyrs’ families who were killed in different
historical periods, as per accomplishment of their rights. Failure to fulfill legitimate
expectations of martyrs’ families from authorities of the Republic of Kosovo,
comprise violation of human rights stipulated by law.

Conclusion

18.

19.

20.

The Ombudsperson observes that the Law does not determine specifically and
accurately the category of martyrs. According to the definition of the Law, Article 3,
paragraph 1.6 determines that martyr is considered the person that has died during ke
war for liberating of the country from 1997-1999 or was wounded in the war for
liberation of the country within the period 1997-1999 and has died from the wounds
within three (3) years. While Article 8, paragraph 2 determines that the rights and
benefits determined by the Article 8 of the Law shall be realized by all families of the
nation martyr, fallen in different forms for the freedom of the country in different
historical periods. Actually, it is about two different categories with the same name.

The Ombudsperson considers that while drafting of the Law some basic principles
might have been violated on legislation drafting which have been foreseen by the
European Commission'. These principles are being applied by Republic of Kosovo
during drafting of legislation®.

Nevertheless, the Ombudsperson considers that flaws of Law should not influence on
the judicial security of persons to whom the act is applicable. With judicial security,
among others, it is requested that promises given to persons by the government
(legitimate expectations) should be respected. Judicial security also means that the
Law is applicable and implemented in practice.3

' Resolution of the Council of European Union, June 8, 1993, on the quality of drafting of EU legislation, (93/C
166/01), June 8,1993.
? http://www.kryeministri-ks.net/repository/docs/ PERMBLEDHJE_LEGJISLACIONI_PER_PROCESIN_E

HARTIMIT TE_POLITIKAVE DHE_LEGIJISLACIONIT B.M.PDF (accessed on September 1st, 2015).

> EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE COMMISSION)
REPORT ON THE RULE OF LAW Adopted by the Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011) (44-51).
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Based on what has been stated above, as well as based on the principle of implementation of
legislation and with the aim to improve and increase the efficiency of public administration
bodies, the Ombudsperson, in compliance with Article 135, paragraph 3 of the Constitution
of Republic of Kosovo as well as Article 18 paragraph 1.7 of the Ombudsperson:

Recommends:

1. Government of Republic of Kosovo to give mandate to the Governmental
Commission for recognition and verification of the status of national martyrs,
Kosovo Liberation Army invalids or internee of the KLA or to establish new
commission which will review requests for recognition of the status of national
martyrs died in different historical periods according to determination of Law itself.

2. Ministry of Labor and Social Welfare, with support of the Government of Republic
of Kosovo to undertake initiative for amending and supplementing of the Law No.
Nr.04/L-054, on the status of national martyrs, invalids, veterans, members of
Kosovo Liberation Army so that definitions of the Law be in harmony with Law
content.

In compliance with Article 132, paragraph 3, of the Constitution of Republic of Kosovo and
Article 28 of the Law on Ombudsperson No. 05/L-019, we would like to be informed about
the steps that the Government of Republic of Kosovo and the Ministry of Labor and Social
Welfare will undertake regarding this issue, as an answer to the above given
recommendation.

Expressing our gratitude for the cooperation, we would like to be informed regarding this
issue within the reasonable time frame, but no later than 23 November 2015.

cerely,

1lmi Jashari

Ombudsperson

A copy for:  Z.Kadri Veseli, The President of the Assembly of Republic of Kosovo
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