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Purpose of the report  

1. The purpose of this report is to draw the attention of the Ministry of Labour and Social 

Welfare and Basic Court in Prishtina, to provide the complainants the legal and 

constitutional guaranteed possibility to effective legal remedies about their complaints.  

2. A considerable number of Kosovo citizens have filed complaints with the 

Ombudsperson Institution (OI) against the Ministry of Labour and Social Welfare 

(hereinafter MLSW), namely Pension Administration Department and Basic Court in 

Prishtina, more concretely Department for Administrative Matters, related to the 

rejection of the request for recognition of the pension for persons with disabilities. 

Following the complaint filed with the Council of Complaints within MLSW on the use 

of a legal advice, complainants in order to realise their alleged right, pursue procedures 

at the Basic Court in Prishtina, namely in the Department for Administrative Matters, 

which after procedural delays, court decisions are not taken based on the judgment on 

the merits, but only on procedural matters.  

3. This report is based on an ex-officio case no. 425/2015, which was initiated at the 

Ombudsperson Institution, summarising all complaints of the same nature which will 

be described below with the case no. A. 196/16 Jeton Orllati against Basic Court in 

Prishtina and case with no. A. 230/2016 Musa Kastrati against Pension Administration 

Department of Kosovo – Ministry of Labour and Social Welfare (hereinafter the 

complainant) and is based on complainants’ facts and evidences, as well as on the case 

documents available with Ombudsperson institution (OI), regarding the lack of 

effective legal remedies and delays of court procedures to issue a court decision. 

Legal grounds  

In conformity with Article 135, par., 3 of Constitution, “The Ombudsperson is eligible 

to make recommendations and propose actions when violations of human rights and 

freedoms by the public administration and other state authorities are observed.”  

Also, Law no. 05/L-019 on Ombudsperson, Article 16, par. 8, sets forth that: “The 

Ombudsperson may provide general recommendations on the functioning of the 

judicial system. The Ombudsperson will not intervene in the cases and other legal 

procedures that are taking place before the courts, except in case of delays of 

procedures.”  

Whereas, Article 18.1.2. “to draw attention to cases when the institutions violate human 

rights and to make recommendation to stop such cases and when necessary to express 

his/her opinion on attitudes and reactions of the relevant institutions relating to such 

cases.”   

ACTIONS OF THE OMBUDSPERSON INSTITUTION  

1. Case no. A. 196/16 Jeton Orllati against Basic Court in Prishtina 

 On 8 March 2016, Mr Jeton Orllati was authorised by his family member Mr Xhevat 

Orllati, a person with disabilities, to file on his behalf a complaint with 

Ombudsperson Institution against Basic Court in Prishtina related to delay of 
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procedure for revision and settlement on his suit filed on 12 August 2014, complaint 

no. A.1464/14. 

 The complainant claims that he has been using the pension for persons with 

disabilities for 10 years.  

 On 15 July 2014, the complainant received a decision no. 5022178 from Pension 

Administration Department – Ministry of Labour and Social Welfare that his request 

for a pension for persons with disabilities was rejected after the reassessment with the 

reasoning that there is no disability.  

 On the same date, the complainant filed a complaint with the Complaints Council 

against the above-mentioned decision, as a second instance body, but his complaint 

was rejected and the decision of Medical Commission of the Pension Administration 

Department was confirmed.  

 On 12 August 2014, the complainant filed a suit with Basic Court in Prishtina – 

Department for Administrative Matters against decision no. 5022178 dated 15 July 

2014 of Pension Administration Department – Ministry of Labour and Social Welfare.  

 On 24 July 2015, the complainant filed a request to accelerate the procedure at the 

Basic Court in Prishtina – Department for Administrative Matters, but according to 

him, his case was not decided by the court, as of 27.06.2016.   

2. Case 230/2016 Musa Kastrati against Pension Administration Department of Kosovo 

– Ministry of Labour and Social Welfare.    

 On 4 April 2016, Mr Musa Kastrati filed a complaint with the Ombudsperson 

Institution against the Pension Administration Department related to the rejection of 

his complaint on the recognition of the right to pension for persons with disabilities.  

 On 17 December 2013, the complainant received a decision no. 5040752 from 

Pension Administration Department – Ministry of Labour and Social Welfare that his 

request for a pension for persons with disabilities was rejected after the reassessment 

with the reasoning that there is no disability.    

 On 15 December 2015, Basic Court in Prishtina-Department for Administrative 

Matters issued a judgment, though which the complainant’s request was approved, 

thereby annulling decision no. 5040752 from Pension Administration Department – 

Ministry of Labour and Social Welfare, and the case was returned for revision and 

resettlement to the Pension Administration Department. 

 On 11 March 2016, Pension Administration Department, acting in conformity with 

judgment no. 119/2014 dated 15 December 2015, of Basic Court in Prishtina-

Department for Administrative Matters, again rejected the complaint of Mr Kastrati 

and confirmed the medical commission decision dated 4 November 2013, with the 

reasoning that there is no evidence of complete permanent disability with the 

complainant, since he did not offer sufficient medical evidence to be a pension 

beneficiary for persons with disabilities.  
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 According to the legal advice, the unsatisfied party is entitled to initiate a dispute to 

the Court of Appeals against this decision within a legal period of 30 days through a 

suit.  

4. The Ombudsperson, in order to investigate cases of the nature described as in the 

above-mentioned cases and to investigate complainant’s claims that Medical 

Commission has not been deciding in conformity with the criteria required on pensions 

for persons with disabilities, initiated an ex-officio case no. 425/2015 against MLSW, 

namely Pension Administration Department and is on on-going pursue of procedures.  

5. On 17 November 2015, the Ombudsperson submitted a letter to Ministry of Labour and 

Social Welfare to request information related to the number of  applicants for pensions 

for persons with disabilities for 2014, 2015 and how many of them have been removed 

from the Pension Scheme after re-assessment. The Ombudsperson also requested the 

number of applicants that were returned to the Pension Scheme with court decisions, as 

well as information related to the budget allocated from MLSW for the pensions for 

persons with disabilities for 2014/2015. 

6. The Ombudsperson received no response to this letter.  

7. On 2 March 2016, representatives of Ombudsperson met with the management level in 

MLSW to discuss about the issues raised by the Ombudsperson on the letter dated 17 

November 2015. In this meeting, Ombudsperson representatives were promised to 

receive a written response to the questions raised, but no such response was received to 

date.  

8. In relation to the delays of procedures to respond to the claim of complainants for 

administrative conflict, the Ombudsperson addressed the Basic Court in Prishtina, 

namely to Department for Administrative Matters and from the responses received the 

court reasoning had mainly to do with that due to the huge overload of case files, cases 

are reviewed alternately.    

I. CIRCUMSTANCES OF THE CASE  

9. Persons with disabilities should apply for their right to the permanent disability pension 

based on Article 4, par, 1.3, and Article 9 of Law no. 04/L-131, on Pension Schemes 

financed by the State.  

10. According to the complaints received with the Ombudsperson Institution, the number 

of complainants losing their right on the pension for persons with disabilities after 

reassessment is worrying.  

11. Moreover, based on the legal procedures which complainants should pursue as legal 

remedies after the rejection of their requests by the MLSW medical commission, 

complaints file their complaints also with the Council of Complaints in MLSW.   

12. Complainants file their complaints in writing within legal limitations to the second 

instance body, but almost in all cases, second instance decisions confirm the decisions 

of Medical Commission in MLSW, therefore, complainants are instructed on 

possibilities of using further legal remedies through administrative conflict within a 
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competent court.  

13. Following procedural delays with which complainants are, among others, facing and 

who are filing a suit for administrative conflict with the Basic Court in Prishtina, 

namely Department for Administrative Matters, complainants are returned to the initial 

stage, therefore, the case upon a court decision is returned for revision in MLSW and 

the same is again rejected by the Medical Commission.  

II. RELEVANT INSTRUMENTS  

14. Article 21, par. 2 and 3 of Constitution of the Republic of Kosovo (hereinafter 

“Constitution”) sets forth the following:   

“The Republic of Kosovo protects and guarantees human rights and fundamental 

freedoms as provided by this Constitution.” 

“Everyone must respect the human rights and fundamental freedoms of others.” 

15. Article 24, par. 1 of Constitution sets forth as follows: “All are equal before the law. 

Everyone enjoys the right to equal legal protection without discrimination.”, whereas 

Article 32 of Constitution sets forth: “Every person has the right to pursue legal 

remedies against judicial and administrative decisions which infringe on his/her rights 

or interests, in the manner provided by law.” 

16. Article 31, par.2, of Constitution sets forth: “Everyone is entitled to a fair and impartial 

public hearing as to the determination of one’s rights and obligations or as to any 

criminal charges within a reasonable time by an independent and impartial tribunal 

established by law.” 

 

17. Article 53 of Constitution sets forth: “Human rights and fundamental freedoms 

guaranteed by this Constitution shall be interpreted consistent with the court decisions 

of the European Court of Human Rights,” whereas Article 54 sets forth: “Everyone 

enjoys the right of judicial protection if any right guaranteed by this Constitution or by 

law has been violated or denied and has the right to an effective legal remedy if found 

that such right has been violated.” 

18. Article 54, judicial protection of rights, of Constitution of the Republic of Kosovo sets 

forth: “Everyone enjoys the right of judicial protection if any right guaranteed by this 

Constitution or by law has been violated or denied and has the right to an effective 

legal remedy if found that such right has been violated.” 

19. Article 132, par. 3, of Constitution of the Republic of Kosovo, sets forth: “Every organ, 

institution or other authority exercising legitimate power of the Republic of Kosovo is 

bound to respond to the requests of the Ombudsperson and shall submit all requested 

documentation and information in conformity with the law.” 

20. Article 3 of Law no. 04/L-131 on Pension Schemes financed by the State provides the 

following definition of permanent disability in par. 1.6, which set forth: “a regular 

monthly pension paid to citizens of the Republic of Kosovo, based on the decision of 

relevant body of the Ministry, who meet the criteria set forth by this Law.” 
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21. Article 19 of Law no. 04/L-131 on Pension Schemes financed by the State provides 

Administrative Procedures according to which: “The right to pension shall be realized 

by the applicant through submission of the application in the Ministry. “ 

 “2. The application should be reviewed and decided within sixty (60) days from the 

day of submission of application.”  

“3. Applicant should be notified in writing, regarding the realization of the right to a 

pension.” 

“4. The applicant unsatisfied with the decision of the first instance has the right to 

exercise the appeal of the second instance body of the Ministry.” 

“5. Complaint shall be submitted in writing within fifteen (15) days from the day of 

receipt of the decision” 

“6. The second instance body shall, within sixty (60) days from the day of receipt of 

the complaint, issue a decision and shall guide the party regarding the possibility of 

further development of judicial proceedings.” 

“7. The party unsatisfied with the decision of the second instance body, by a suit, 

within thirty (30) days from the receipt of the decision in writing, may initiate an 

administrative dispute before the competent court.” 

“8. Application and appeal procedures shall explicitly be regulated by sub-legal act 

issued by the Ministry.” 

22. Article 6 of European Convention on Human Rights and Fundamental Freedoms 

(hereinafter “European Convention on Human Rights”, or “Convention”) in par. 1, sets 

forth: “In the determination of his civil rights and obligations or of any criminal charge 

against him, everyone is entitled to a fair and public hearing within a reasonable time 

by an independent and impartial tribunal [...]”. 

23. Article 13 of European Convention on Human Rights sets forth: “Everyone whose 

rights and freedoms as set forth in this Convention are violated shall have an effective 

remedy before a national authority notwithstanding that the violation has been 

committed by persons acting in an official capacity.” 

24. Article 14 of European Convention on Human Rights sets forth: “The enjoyment of the 

rights and freedoms set forth in this Convention shall be secured without discrimination 

on any ground such as sex, race, colour, language, religion, political or other opinion, 

national or social origin, association with a national minority, property, birth or other 

status”.  

25. Article 12 of Law no. 03/L-202 on Administrative Conflicts sets forth: “The court 

decisions issued in administrative conflicts are mandatory”, whereas Article 43, par. 3 

sets forth: “In case the annulment of the administrative act according to paragraph 2 of 

this Article and repeated proceeding in the competent administrative body would cause 

any harm to the claimant, harm that is difficult to be repaired, or in case if based in 

official documents or other evidences in the documents of the case it is clear that the 
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factual state differs from the state ascertained in the administrative proceeding, or if 

the administrative act has been once annulled in the similar administrative conflict, 

whereas the competent administrative body has not acted according to the 

adjudication, the court itself can ascertain the factual state or by another body and 

based on certified factual situation issues the adjudication respectively decision.” 

26. Article 46, par. 4 of Law no. 03/L-202 on Administrative Conflicts sets forth: “When 

the court concludes that the contested administrative act is to be annulled, it may, if the 

nature of the issue allows or if the data and facts administered during the proceeding 

give a secure base for such a thing, decide through adjudication on the administrative 

issue. Such adjudication wholly replaces the annulled act”, whereas Article 67, par. 1 

sets forth: “If the competent body after the annulment of the administrative act issues 

an administrative act in contradiction with the court aspects, or in contradiction with 

remarks of the court regarding procedure, whereas the claimant submits new 

indictment, the court shall annul contested act and as a rule, the court shall decide on 

the matter by a judgment. Such judgment shall substitute the act of the competent 

body”. 

27. Article 25 of Law no. 05/L-019 on Ombudsperson, par. 1 and 3, sets forth: “All 

authorities are obliged to respond to the Ombudsperson on his requests on conducting 

investigations, as well as provide adequate support according to his/her request,” and 

“In case when the institution refuses to cooperate or interferes in the investigation 

process, the Ombudsperson shall have the right to require from the competent 

prosecution office to initiate the legal procedure, on obstruction of performance of 

official duty.”   

ANALYSIS  

28. Constitution as the highest legal act of a country protects and guarantees human rights 

and fundamental freedoms; therefore, the practical implementation and realisation of 

these rights is in the interest of the functioning of the rule of law. Constitutional 

guarantees serve to protection of human dignity and functioning of the rule of law. 

Constitution in Article 21 explicitly sets forth the obligation of all bodies to respect the 

human rights and fundamental freedoms of others.  

29. The Ombudsperson points out that the right to an effective legal remedy is guaranteed 

by Constitution and by domestic laws. Article 54, Judicial protection of rights, of 

Constitution of the Republic of Kosovo, sets forth: “Everyone enjoys the right of 

judicial protection if any right guaranteed by this Constitution or by law has been 

violated or denied and has the right to an effective legal remedy if found that such right 

has been violated,” therefore, this Article should be applicable and must be respected 

by all, including MLSW and Judicial Institutions,   

30. The Ombudsperson finds that persons with disabilities to realise the right to a 

permanent disability pension should apply based on the criteria set forth by Law no. 

04/L-131, on Pension Schemes financed by the State, which foresees procedures that 

complainants should pursue as legal remedies.  
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31. In addition, the Ombudsperson points out that according to Article 9, par. 3 of Law no. 

04/L-131, on Pension Schemes financed by the State, the application for permanent 

disability pension should be submitted to the relevant bodies of Ministry which are 

installed in Municipalities of Kosovo. These applications shall be reviewed and 

assessed by the Medical Commissions, in the Regional Centres of the Pension 

Administration, which shall assess whether there is a permanent work disability of the 

applicant and also duration of the right is determined from one (1), three (3) or five (5) 

years, after the which the person is subject to reassessment medical procedure. Also in 

conformity with this Article, the applicant is notified in writing regarding the realisation 

of the right to pension.   

32. Article 19 regulates administrative procedure according to which the applicant 

unsatisfied with the decision of the first instance has the right to exercise a written 

appeal, 15 (fifteen) days from the receipt of the decision of second instance body of the 

Ministry. The second instance body shall, within sixty (60) days from the day of receipt 

of the complaint, issue a decision and shall guide the party regarding the possibility of 

further development of judicial proceedings. 

33. The Ombudsperson finds that complainants whose right to a permanent disability 

pension is rejected based on decisions of medical commission have Constitutional and 

legal right to appeal this decision in higher instances according to legal advice. The fact 

that courts as a higher instance for settlement in issues of administrative conflicts for 

these cases do not decide on issues on the merits but only on procedural issues and 

complaints are sent back to pursue procedures from the beginning. The Ombudsperson 

find that Article 19 par. 7, which enables legal effective remedies to unsatisfied parties 

with decisions in previous instances cannot be considered as legal effective remedy.   

34. The Ombudsperson recalls that the right to effective legal remedies is guaranteed by 

Constitution and domestic laws. Article 54, Judicial protection of rights, of Constitution 

of the Republic of Kosovo, sets forth: “Everyone enjoys the right of judicial protection 

if any right guaranteed by this Constitution or by law has been violated or denied and 

has the right to an effective legal remedy if found that such right has been violated”. 

Court decision in the cases based on the complaints against MLSW, without reviewing 

the issues based on merits, but only the procedural issue is an indicator that 

complainants have no effective legal remedy.   

35. In addition, the Ombudsperson points out that it is the state’s Constitutional obligation 

to guarantee effective legal remedies to complainants. The right to effective legal 

remedies is guaranteed also by Article 13 of ECHR, which foresees the right to an 

effective remedy according to which: “Everyone whose rights and freedoms as set forth 

in this Convention are violated shall have an effective remedy before a national 

authority notwithstanding that the violation has been committed by persons acting in an 

official capacity.”   

36. The Ombudsperson assessed that failure to proceed with cases and failure to review 

them based on the merits of the case and having complainants returning from courts 

into previous instances in the Medical Commission in MLSW has been creating a 
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general situation of legal insecurity and it is diminishing or is fading the trust of citizens 

in justice and in the rule of law.  

37. Moreover, the Ombudsperson considers that such a situation when judicial decisions do 

not change the previous position of complainants force the unprotected citizens by the 

state to act in a lost circle, without finding a solution to have his/her violated right 

resolved.  

38. Article 13 of ECHR, specifically emphasising the obligation of the state to protect first 

above all human rights, through its legal system, provides additional guarantees to an 

individual that he or she can enjoy these rights effectively.  

39. Furthermore, the Ombudsperson considers that court procedures until the receipt of the 

court decision exceeds a one year limitation. This makes not only for cases not to be 

resolved based on merits but also makes procedures to delay, which in the majority of 

cases these delays impact on the complainants to lose their right for re-application. The 

right to a fair trial and within a reasonable time is guaranteed also by Article 6, par. 1 of 

ECHR which sets forth that: “everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law, which 

shall decide as well as on disputes regarding its rights and obligations of civil 

nature...”  

40. The Ombudsperson draws the attention to the requirements of Article 13 of ECHR 

which support and strengthen those of Article 6 of ECHR. Therefore, Article 13 

guarantees an effective remedy of appeal with a domestic authority, for an alleged 

violation of requirements in terms of the meaning of Article 6, to review a case within a 

reasonable time. Since this has to do, inter alia, also with procedural delays, then 

Article 13 of ECHR is applicable in these cases because it cannot be considered that 

complainants are provided an effective remedy for appeal.  

41. Based on the analysis of evidences and facts, the Ombudsperson finds that in cases 

when persons with disabilities file requests for permanent disability pensions and 

further act in conformity with Law no. 04/L-131, on Pension Schemes financed by the 

State, their right to a fair trial, within a reasonable time which is guaranteed by legal 

acts, constitutional provisions and international instruments mentioned above is 

violated as well as the right to effective legal remedies in deciding on the complaint’s 

case is violated.  

42. The Ombudsperson assessed that procedural delays in these cases are unacceptable. As 

was mentioned also above, Article 6, par. 1, of ECHR, which clearly sets forth that, 

“[I]n the determination of his civil rights ... everyone is entitled to a fair and public 

hearing within a reasonable time” (additional emphasis). Same principle is also 

mentioned in Article 31, par. 2, of Constitution: ““Everyone is entitled to a fair and 

impartial public hearing as to the determination of one’s rights … within a reasonable 

time” (additional emphasis). 

43. Article 53 of Constitution sets forth that: “Human rights and fundamental freedoms 

guaranteed by this Constitution shall be interpreted consistent with the court decisions 
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of the European Court of Human Rights”. Therefore, within the interpretation of the 

right to a trial within a reasonable time, one should be based on ECtHR decisions 

regarding this issue.   

44. According to court decisions of ECtHR, “‘reasonability’ of the duration of procedures 

should be assessed . . . with reference to the following criteria: case complexity, 

applicant’s and relevant authorities’ behaviour and what was at stake for the applicant 

in the context in question” (ECtHR [The Great Chamber], Frydlender v. France, 

Application no. 30979/96 (2000), par. 43, citing ECtHR [The Great Chamber], 

Comingersoll S.A. v. Portugal, Application no. 35382/97, par. 19 (2000), par. 19).  

45. All of the three above-mentioned criteria lead to conclusion that complainants in our 

case were violated the right to a fair trial within a reasonable time. First of all, cases in 

question are not of a complex nature, because the Basic Court does not have to 

establish itself the medical condition of the complainants. On the contrary, its role is 

limited: the court has only to establish whether the assessment of medical commission 

of the Ministry has complied with relevant legal criteria. The Ombudsperson has no 

grounds, and has no evidence, to believe that delays in the procedure of these cases 

were due to their complication. The Basic Court, itself has not claimed such a thing 

either.  

46. Secondly, procedural delays cannot be considered that they were caused by the 

behaviours of the complainants. For the assessment of applicant’s behaviour related to 

the judgment within a reasonable time, “the Court considers that the person in question 

should only be careful in the pursue of procedural steps regarding themselves, not to 

use delaying tactics and use possibilities foreseen in the national law for acceleration of 

procedures” (ECtHR, Unión Alimentaria Sanders S.A. v. Spain, Case no. 11681/85 

(1989), par. 35). According to these criteria, delays were not caused by the behaviour of 

complainants. They have complied with all legal deadlines for filing suits before Basic 

Court. Then, there is no evidence that they have used themselves any “delaying 

tactics”. And in at least one case, the case of Mr Jeton Orllati, the complainant filed a 

request for acceleration of procedure. It cannot be proved, therefore, that the delays in 

question are justified from the behaviours of complainants.   

47. Thirdly, when the last criterion is taken into account for assessment of procedural 

delays – as of what is at stake for the applicant in the dispute in question, these delays 

seems even more unreasonable. In its decisions, ECtHR has stated that judicial 

authorities should pay special attention to cases when the interest in question is of 

crucial importance for the applicant (see, e.g., ECtHR, Doustaly v. France, Case no. 

26256/95 (1998), par. 48). 

48. Case Mocié v. France (Case no. 46096/99 (2003)) is of special relevance in this matter. 

In this case, the applicant asked to raise his pension for disability, because of the 

worsening of his health condition. Since his pension comprised the major part of his 

financial resources received, national authorities’ duty was to pay special attention to 

his case, according to ECtHR (id., par. 22). 
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49. However, the situation of complainants in the cases handled in this report is even more 

severe than the applicant’s situation in the case of Mocié, because cases of 

complainants have to do with the MLSW intention to the full annulment of the 

pension, while case of Mocié had to do only with the possibility of the raise of pension.  

Therefore, if the applicant in Mocié was right, according to Article 6, par. 1, of ECHR, 

for the revision of the case as soon as possible, then, a fortiori, complainants in the 

cases handled in this report are even more right to a revision of their suits as soon as 

possible. 

50. Therefore, based on all the three criteria announced by ECtHR for the assessment of 

reasonability of the duration of procedures, the right of complainants to a trial within a 

reasonable time is not being complied with at a sufficient level. MLSW and Basic 

Court in Prishtina – Department for Administrative Matters should review their cases 

with priority and as soon as possible.   

51. In addition, the Ombudsperson considers that the access to justice is more limited to 

persons with disabilities due to the whereabouts of the Justice palace and due to 

absence of public transport. Therefore, the review of cases with priority will at least 

considerably facilitate the realisation of their legal rights.  

52. Article 54 of Constitution sets forth that se Everyone enjoys the right of judicial 

protection if any right guaranteed by this Constitution or by law has been violated or 

denied and has the right to an effective legal remedy if found that such right has been 

violated. From the legal analysis of these cases, one can see that despite the fact that the 

legislation in force provides necessary guarantees for legal remedies to citizens, the 

remedies have not shown the appropriate effectiveness, but it can be clearly seen from 

the chronology of cases that persons with disabilities cannot realise their alleged right 

also after the use of legal remedies, as their cases are sent for revision once in MLSW 

and once in courts, thus complainants are facing procedural delays, with the average 

that can be considered to be 3 years and again the case is returned to its starting point.  

53. In the decision of European Court in the issue of Lukenda vs. Slovenia, dated 6 October 

2005, the applicant complained that legal remedies available in Slovenia on the issues 

for procedural delays, were not effective. The decision was mainly based on Article 13 

of Convention which sets forth: “Everyone whose rights and freedoms as set forth in 

this Convention are violated shall have an effective remedy before a national authority 

notwithstanding that the violation has been committed by persons acting in an official 

capacity.” The Court, after having reviewed this case, declared it admissible, it 

assessed that there was a violation of Article 6 par. 1 of Convention, found that there 

was violation of Article 13 of Convention, and established that violations found 

originate from the malfunctioning of legislation and internal practices. It can similarly 

be established that that it occurred also in these cases, because court decisions have not 

resolved the complainants’ right on the right place.  

54. Article 12 of Law no. 03/L-202 on Administrative Conflicts sets forth that The court 

decisions issued in administrative conflicts are mandatory to the parties to which they 

are addressed, while Article 43, par. 3 sets forth In case the annulment of the 
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administrative act and repeated proceeding in the competent administrative body would 

cause any harm to the claimant, harm that is difficult to be repaired, or in case if based 

in official documents or other evidences in the documents of the case it is clear that the 

factual state differs from the state ascertained in the administrative proceeding, or if the 

administrative act has been once annulled in the similar administrative conflict, 

whereas the competent administrative body has not acted according to the adjudication, 

the court itself can ascertain the factual state or by another body and based on certified 

factual situation issues the adjudication respectively decision. From the circumstances 

of these cases, one can see that we have repeated procedures and constant rejection of 

the claimants’ request for pension for persons with disabilities and in all these cases, 

which are submitted with suits in administrative conflicts, Courts in their procedures, 

do not utilise the legal possibility to issue a judgment based on merits regarding 

conflicts.  

55. Due to long and unreasonable delays of the complainants cases, in contradiction with 

the right to a trial within a reasonable time, and with the right to an effective legal 

remedy, the Ombudsperson considers that the constitutional obligation of Basic Court 

in Prishtina is to utilise legal possibilities to issue a judgment based on merits in these 

cases. This is the only way in which the constitutional rights of complainants can be 

respected at a sufficient level.  

56. Other than these violations, one should note the MLSW rejection to cooperate with the 

Ombudsperson in the investigation of this case. As was mentioned above, the 

Ombudsperson, on 17 November 2015, addressed MLSW to seek information 

regarding the number of applicants for pensions for persons with disabilities for 2014 

and 2015, as well as how many of them have been removed from Pension Schemes 

after reassessment procedure. Despite the submission of this request and the direct 

meeting with the Ministry’s officials, the Ombudsperson has still not received the 

requested information for more than 8 months, after the first request made.  

57. The rejection from MLSW to cooperate with the Ombudsperson constitutes violations 

of Article 132, par. 3 of Constitution (“Every organ, institution or other authority 

exercising legitimate power of the Republic of Kosovo is bound to respond to the 

requests of the Ombudsperson and shall submit all requested documentation and 

information in conformity with the law”) as well as Law on Ombudsperson, Article 25, 

par. 1 (“All authorities are obliged to respond to the Ombudsperson on his requests on 

conducting investigations, as well as provide adequate support according to his/her 

request”)  

58. In addition, the rejection from MLSW to cooperate with the Ombudsperson has 

severely hindered the conduct of investigations of this case. Without the statistics from 

the MLSW, it is impossible for the Ombudsperson to accurately assess the dimension 

of the problem of the removal of persons with disabilities from Pension Schemes.  

FINDINGS  

59. The Ombudsperson, based on all evidences presented and facts collected, as well as 
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based on laws in force, finds that complainants’ complaints regarding the failure to 

realise their rights to permanent disability pensions after the use of legal remedies 

provided according to legislation is reasonable and lawful. The Ombudsperson finds 

that in the concrete cases, there is violation of Human Rights and Fundamental 

Freedoms, because legal remedies which are available to complainants do not show the 

appropriate effectiveness, and the persons with disabilities cannot realise their alleged 

right even after their use.  

60. Based on facts and circumstances described above, the Ombudsperson considers that 

decisions of the commission of complaints as a second instance in all cases confirm the 

decisions of Medical Commission in MLSW as a first instance and provide legal advice 

to complainants to continue with judicial proceedings in administrative conflicts.  

61. The Ombudsperson considers that Courts in none of their procedures considered the 

implementation of the material right of the issue. This deficiency is still on-going, 

because in administrative conflicts, courts ascertain only procedural violations in the 

MLSW decisions. This is viewed as an omission of courts to utilise the possibility and 

legal powers to review the MLSW decisions based on the merits of the case and at the 

same time repair violations by modifying the administrative decisions, in conformity 

with the Law on Administrative Conflicts.   

62. The Ombudsperson finds that Courts after deciding on cases over a two-year (2 year) 

limitation by returning the issue to the administrative body for retrial, by justifying only 

with procedural violations made judgements to be inefficient, since the administrative 

body is again issuing an opposable decision to the parties and cases are again filed with 

Courts. While parties are having an impression that their right is recognised according 

to the court’s decision, but they are soon disappointed with the court’s decision after 

repeated rejection from the administrative body, since their case file was sent back for 

revision to the administrative body and this is creating the impression of a legal 

insecurity and ineffective appealing remedies.  

63. The Ombudsperson based on the above-said, in conformity with Article 135, par. 3 of 

Constitution of the Republic of Kosovo: “The Ombudsperson is eligible to make 

recommendations and propose actions when violations of human rights and freedoms 

by the public administration and other state authorities are observed.” According to 

the meaning of Article 16, par. 8, of Law on Ombudsperson No.05/L-019, 

Ombudsperson: “The Ombudsperson may provide general recommendations on the 

functioning of the judicial system”, whereas according to Article 18, par. 1.2 of the 

same law, the Ombudsperson has a responsibility: “to draw attention to cases when the 

institutions violate human rights and to make recommendation to stop such cases and 

when necessary to express his/her opinion on attitudes and reactions of the relevant 

institutions relating to such cases”. 
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RECOMMENDATIONS OF THE OMBUDSPERSON  

Based on these findings, and in conformity with Article 135, par. 3 of Constitution of the 

Republic of Kosovo, and Article 16, par. 4 of Law no. 05/L-019 on Ombudsperson, the 

Ombudsperson recommends the:  

Ministry of Labour and Social Welfare, namely the Pension Administration Department of 

Kosovo, the Council of Complaints:  

 To handle requests and complaints of persons with disabilities, in conformity with 

powers and authorisations deriving from law, based on the evidences presented for 

their health conditions and specifically the subsequent decisions should be in line 

with the court’s legal views, or in harmony with court’s remarks. They should 

assess the court’s judgements in order to take right decisions for parties and to 

avoid automatic processing of complaints based on their previous rejections.  

Kosovo Judicial Council and Basic Court in Prishtina, Department for Administrative 

Matters: 

 In conformity with powers and legal authorisations should undertake all actions 

necessary, other than procedural violations to decide in the administrative conflict 

suit also based on the merits of the case, since in many cases of decisions for 

procedural violations, the parties’ request has been rejected again by the 

administrative body.   

 Suits for administrative conflict in these cases should be reviewed within 

reasonable time and without any procedural delays, since in many cases parties 

have been losing their right on re-application for pension for persons with 

disabilities, according to law, 6 months, since the administrative body is not 

recognising their application, without the case being decided by the court.  

In conformity with Article 132, paragraph 3 of Constitution of the Republic of Kosovo 

(“Every organ, institution or other authority exercising legitimate power of the Republic of 

Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all 

requested documentation and information in conformity with the law”) and Article 28 of Law 

no. 05/L-019 on Ombudsperson (“Authorities to which the Ombudsperson has addressed 

recommendation, request or proposal for undertaking concrete actions, … must respond 

within thirty (30) days. The answer should contain written reasoning regarding actions 

undertaken about the issue in question”), will you kindly inform us on actions to be 

undertaken about this issue.  

 

Sincerely,  

 

Hilmi Jashari 

Ombudsperson  
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