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Recommendation Report of the Ombudsperson of Republic of Kosovo 
Ex officio No. 521/2022
Versus 
Ministry of Finance, Labour and Transfers 
Regarding 
                             the legal basis for the re-assessment by the Commission for the evaluation and determination of procedures for recognizing the status and rights of paraplegic and tetraplegic persons
In the attention of:

Mr. Hekuran Murati, Minister
Ministry of Finance, Labour and Transfers 
Copies to:

Mr. Glauk Konjufca, President (Speaker) 
Assembly of Republic of Kosovo 
Mr. Albin Kurti, Prime Minister 
Government of Republic of Kosovo 
Mr. Habit Hajredini, Director 
Office of Good Governance 
Prishtinë, 10 December 2023
I. PURPOSE OF THE REPORT 
1. Report aims to draw attention of the Ministry of Finance, Labor and Transfers (MFLT) on the issues related to the legal basis of the re-assessment of the disability by the Commission for Evaluation and Determination of Procedures for Recognition of the Status and Rights of Paraplegic and Tetraplegic Persons according to Law No. 05/L-067 on the Status and Rights of Persons with Paraplegia and Tetraplegia. 
2. Also, the Report aims to put the emphases on the legal basis for re-assessment by the Commission for evaluation and determination of procedures for recognition of status and rights of paraplegic and tetraplegic persons, based on Regulation (GRK) No. 07/2017 for the composition, functions, responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons.
II. POWERS OF THE OMBUDSPERSON 
3. Ombudsperson, according to Law No. 05/L-019 on Ombudsperson, the Ombudsperson, among others, has the following powers and responsibilities: 

· “The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights” (Article 16, paragraph 4);

·  “to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases; (Article 18, par. 1, subparagraph 2);
· “to inform about human rights and to make efforts to combat all forms of discrimination through increasing of awareness, especially through information and education and through the media (Article 18, par. 1, subparagraph 4);
· “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination” (Article 18, par. 1, subparagraph 5);

· “to publish notifications, opinions, recommendations, proposals and his/her own reports” (Article 18, par. 1, subparagraph 6);

· “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo (Article 18, par. 1, subparagraph 7);

·  “to recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation” (Article 18, par. 1, subparagraph 9).

4. By sending this Report to the competent institutions, as well as publishing it, the Ombudsperson intends to fulfill the following legal responsibilities. 
III. CASE CIRCUMSTANCES 
5. The Ombudsperson, based on Article 16, paragraph 4, of Law No. 05/L-019 on Ombudsperson, has decided to initiate Ex- officio case related to the legal basis of re-assessment of the disability by the Commission for evaluation and determination of procedures for recognition of status and rights of paraplegic and tetraplegic persons in Kosovo.
6. On 25 July, 2023, the Ombudsperson sent a letter to the MFLT in order to obtain information regarding the legal basis of re-assessment of disability according to the Law No. 05/L-067 on the Status and Rights of Persons with Paraplegia and Tetraplegia, taking into account that this Law does not determine the reassessment of the status of paraplegic and tetraplegic persons and that such a reassessment is foreseen by a sub-legal acts, namely by the Regulation (GRK) 07/2017 for the Composition, Functions, Responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons.
7. Through this letter, the Ombudsperson has also requested the following information:

· What is Ministry of Finance, Labor and Transfers assessment with regard to the assessment and determination of the procedures for recognition of the status and rights of paraplegic and tetraplegic persons? 

· What are the monitoring mechanisms of evaluation Commission?

· How many people have been recognized as paraplegic and tetraplegic, divided by years 2019-2022?

· What is the number of complaints submitted by paraplegic and tetraplegic persons, for years 2019-2022, to the Complaints Commission at Ministry level, and how many of them are grounded, unfounded or dismissed as well as which are the main claims of the presented complaints?

8. On 9 August 2023, the Ombudsperson received a response from the MFLT, which provides clarifications regarding the issues raised by the Ombudsperson. Concerning the first two questions, MFLT has clarified that it agrees that there are problems of various natures related to the assessment and monitoring of the process. MFLT has explained that even though priority is given to the process of application and treatment of subjects, there are problems related to the content of the evaluations. Further, the MFLT clarifies that the teams engaged in the first and second-degree Commissions regarding determination of the group of beneficiaries are professionals (doctors) who mainly do not have a working relationship with the MFLT and that the MFLT is served by these professionals based on an agreement cooperation with the Ministry of Health/UCCK. According to MFLT, this form of cooperation is not ensuring accountability between the members of the Commissions and the management of MFLT, nor sufficient evidence to argue the justification for the systematization of a beneficiary in the first and the second group. For this reason, it is said that MFLT has already drafted “New Draft Regulation for the composition, functions, responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons”, where, among others, the method of contracting and functioning of all commissions related to the evaluations for scheme beneficiaries for paraplegic and tetraplegic persons will be addressed.     
9. Regarding the issue of the monitoring mechanisms of the evaluation commissions, the MFLT has clarified that within the former Ministry of Labor and Social Welfare, the Division for Monitoring and Control of Pension Offices was established within the Department of Pensions. This unit has been responsible for monitoring implementation of relevant legislation in order to identify and correct errors, but this unit, for various reasons, has not developed sufficient monitoring related to the work of evaluations related to the schemes of paraplegic and tetraplegic persons. MFPT has announced that with the new regulation of the internal organization of MFPT, this unit now has a higher level of independence and that with the approval of “New Draft Regulation for the composition, functions, responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons” in addition to the monitoring carried out by this unit, the engaged professionals (doctors) will also have a supervision of the implementation of the contract according to the rules of public procurement. 
10. MFLT has provided data regarding persons who have been recognized as paraplegic and tetraplegic, divided by years in the period 2019-2023. According to the data provided, it derives that the main reason for the change in the number of persons who have the status of paraplegic and tetraplegic persons is because of death.
11. Regarding the data provided by the MFLT, on 2nd November 2023, the Office of the Ombudsperson held a meeting with the MFLT Pensions Department Director and his colleagues, in order to discuss the matter of concern, in which occasion from the MFLT more detailed information was requested regarding the current number of persons who have the status of paraplegic and tetraplegic person. 
12. On 3 November 2023, the Ombudsperson received from MFLT detailed data regarding the issues raised during the meeting on 2nd of November 2023, presented in tabular form as follows:
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           Answer from MFLT (Report in tabular form)
13. Regarding the reasons of complaints submitted by paraplegic and tetraplegic persons, for years 2019-2022, to the Complaints Commission at the Ministry level and how many of them are grounded, unfounded or dismissed and what are the main claims of the complaints presented, the MFLT has clarified that complaints are mainly submitted by persons who are classified as beneficiaries of the second group or persons who have been directed to apply for the pension scheme for persons with disabilities and has presented the data in tabular form.

IV. LEGAL BACKGROUND
14. The Law on the Status and Rights of Paraplegic and Tetraplegic Persons, respectively Article 3, Par 1, defines the expressions used in this law:

1.1. Paraplegics – persons, who due to illness or injury of the central or peripheral

nervous system, have lost permanently the possibility of movement and movement of

the lower extremities.                           
1.2. Tetraplegics or (quadriplegics) – persons who due to illness or injury of the

central or peripheral nervous system have lost permanently the possibility of movement and movement of the upper and lower extremities.

15. The purpose of the Law on the Status and Rights of Paraplegic and Tetraplegic Persons is to regulate the status and rights of persons who due to illness or injury have lost permanently the opportunity of relocation and movement of lower extremities or persons who due to illness or injury have lost permanently the possibility of relocation and movement of upper and lower extremities, who receive monthly compensation.

16. Law on the Status and Rights of Paraplegic and Tetraplegic Persons, in Article 17 [Evaluation Committee], determines as follows:
1. he beneficiaries of this law are subject to evaluation by Assessment Committee of MLSW in the regional offices. 

2. Evaluation Committee shall make an assessment by defining a person as beneficiary of this law and its grouping and social needs. 

3. Committee shall review the beneficiaries of this law, for recognition of the status and benefits. 

4. Composition and responsibilities of the Evaluation Committee shall be appointed by the Government with sub-legal act according to the proposal of MH and MLSW and one (1) member shall be appointed by licensed associations that provide services for paraplegic and tetraplegic persons as observers.
17. Regulation (GRK) 07/2017 for the Composition, Functions, Responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons, Article 9 [Reassessment] defines as follows:
1. Based on the assessment of the Commission for evaluating the beneficiaries of the first group permanent consequences and complete with incontinence, complete loss of sensitivity of the extremities and in order to prevent decubitus will be subject to revaluation every five years, whereas the second group beneficiaries who have no permanent damage and complete with incontinence, complete loss of sensitivity of the extremities and in order to prevent decubitus revaluation done according to Law no. 05 / L-067 on the Status and Rights of Persons with paraplegia and tetraplegia. 

2. In certain cases, when the nature of the disease is rapidly developing with permanent consequences and complete with incontinence, complete loss of limbs and sensitivity in order to prevent decubitus, the beneficiary of the second group can also apply before a period of three years for an accelerated procedure to the competent authorities of the MLSW.

IV. LEGAL BASES AND FINDINGS OF THE OMBUDSPERSON 
18. The Law on the Status and Rights of Paraplegic and Tetraplegic Persons deals with the permanent loss of the possibility of relocation and movement of upper/ or and lower extremities. Therefore, in both cases it is a permanent condition.
19. The Law on the Status and Rights of Paraplegic and Tetraplegic Persons in Article 17 determines that the beneficiaries of this law are subject to the assessment of the Evaluation Commission, which examines the requests of the beneficiaries of this law for recognition of status and benefits, while the Law itself does not define re- assessment of the status of paraplegic and tetraplegic persons. Also, article 17, paragraph 4 of the law determines that the government will determine the composition and responsibilities of the Evaluation Committee by a sub-legal acts.  

20. Regulation (GRK) 07/2017 for the Composition, Functions, Responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons, Article 9 of this Regulation provides that: “Based on the assessment of the Commission for evaluating the beneficiaries of the first group permanent consequences and complete with incontinence, complete loss of sensitivity of the extremities and in order to prevent decubitus will be subject to revaluation every five years, whereas the second group beneficiaries who have no permanent damage and complete with incontinence, complete loss of sensitivity of the extremities and in order to prevent decubitus revaluation done according to Law no. 05 / L-067 on the Status and Rights of Persons with paraplegia and tetraplegia. 

21.  According to the provisions of paragraph 1 of Article 9 of Regulation (GRK) No. 07/2017, the paraplegic and tetraplegic persons of the first group are obliged to undergo re-evaluation every five years, while for the beneficiaries of the second group, no deadline is defined in this Article, but it is said that the re-evaluation is done in accordance with the Law on Status and Rights of Paraplegic and Tetraplegic Persons, the Law which does not define groups of beneficiaries nor reassessment of status. Consequently, this provision has no support in the law and also has obvious problems in its phrasing. 
22. The Ombudsperson  states that the Law on the Status and Rights of Paraplegic and Tetraplegic Persons does not determine the reassessment of the status of paraplegic and tetraplegic persons in Kosovo and that the reassessment, the groups of beneficiaries and the reassessment deadlines are determined by Article 9 of the Regulation (GRK) No. 07/2017 on the Composition, Functioning, Responsibilities of the Evaluation Committee and Determination of Procedures for Recognition of the Status and Rights of Paraplegic and Tetraplegic Persons.
23. The Ombudsperson notes that Regulation (GRK) No. 07/2017, namely its Article 9, not only has no support in the law, but also contains contradictory definitions both with the law and with its content itself. Article 5, paragraph 1, subparagraph 3 and subparagraph 4, which define the first group and the second group of paraplegic and tetraplegic persons, is as follows:
1.3. Beneficiaries of the first group are people with permanent consequences and complete with incontinence, complete loss of sensitivity of the extremities and in order to prevent decubitus; 

1.4. Beneficiaries of the second group are people who have no permanent damage

and complete with incontinence, complete loss of sensitivity of the extremities and in

order to prevent decubitus; 
24. As long as the definition of the first group is clearly defined, there are ambiguities in the definition of the second group because the provisions of sub-paragraph 1.4 point out consequences that are not permanent, while the Law and the Regulation itself deal with the loss of sensitivity in a permanent form. This may present an issue requiring medical expertise, however the phrasing as such leaves room for incorrect legal interpretations.
25. On the other hand, if we compare Article 5, paragraph 1, sub-paragraph 1.3 of the Regulation that defines the first group of paraplegic and tetraplegic persons with Article 9, paragraph 1 of the Regulation that defines the reassessment every five years of these people, it is clearly observed that logic is missing of needing a reassessment of the persons who are defined in the first group. 
26. In addition, the Ombudsperson estimates that the reassessment of paraplegic and tetraplegic persons of the first group constitutes a violation of rights, as follows:
Human dignity 
27. The dignity of paraplegic and tetraplegic persons is primarily violated due to the practical difficulties they have to appear before the Evaluation Commission, especially since the Regulation did not expressly foresee the obligation for the Evaluation Commission to be able to visit these persons in their residences. The Ombudsperson, in many of his reports, has found that accessibility to public spaces and facilities for people with disabilities in general is extremely difficult, while for paraplegic and tetraplegic people the situation is even more serious, and that the lack of access represents violation in itself. The main burden for carrying paraplegic and tetraplegic persons falls upon family members who are obliged to find ways to bring these persons in front of the Assessment Committee, so that the Commission re-evaluates the degree of disability. The Ombudsperson considers that the possible omissions of the Evaluation Commission in the case of the initial evaluation must not go to the detriment of the dignity of paraplegic and tetraplegic persons. 
28. As for human dignity, there is no definition, even the European Convention on Human Rights itself has a void regarding the inclusion of this concept within it. However, this void is filled by the European Court of Human Rights, which deals with human dignity in its 2122 decisions. Dignity is one of the most discussed concepts in academic deliberations of human rights. Despite this, dignity is perhaps one of the most studied and theorized ideas because of its presumptive importance as a basis for the protection of rights. Starting with the Charter of the United Nations and the Universal Declaration of Human Rights in the early post-war period, references to dignity can be found in the preambles and substantive provisions of the vast majority of international human rights treaties. Throughout the second half of the 20th century, this drafting practice was also adopted for regional human rights conventions and national constitutions. The conception of dignity that these texts are supposed to underpin is that of human dignity – as an inherent and therefore equal value for all individuals possess dignity simply by virtue of their humanity and which entitles them to respect and protection of the state.

29. Likewise, the Convention on the Rights of Persons with Disabilities refers to human dignity nine times, including the provisions that define the purpose of the Convention in its Article 1:

“The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity.”

30. Otherwise, the Law No. 05/L-067 on the Status and Rights of Paraplegic and Tetraplegic persons, in its Article 5, determines that: “The beneficiaries of the law are entitled to protection of dignity and respect towards the physical integrity and mental health on equal basis with others.”

Legal expectations 
31. The Ombudsperson would like to point out that when it comes to the legally recognized benefits of disabled persons, in this case paraplegic and tetraplegic persons, the fact should be taken into account that as long as the recognized degree of disability exists, the benefits and recognized rights cannot be limited or reduced even by amending the law itself. In this regard, the Ombudsperson refers to the practice of the European Court of Human Rights in the case Béláné Nagy v. Hungary, Judgment of 10 February 2015.
32. The applicant, in the case of Béláné Nagy v. Hungary was granted a disability pension, which was withdrawn in 2010 after its degree of disability was reassessed to a lower level using a different methodology. She underwent further examinations in the following years and was eventually assessed at the qualifying level. However, new legislation which came into force in 2012 introduced additional eligibility criteria relating to the duration of social insurance coverage, the applicant did not meet these criteria. As a result, even though her degree of disability would have entitled her to a disability allowance under the new system, her applications were rejected. The pension/disability allowance was therefore an inalienable right to a welfare benefit recognized under domestic law. In this regard, existence of applicant's continuing and recognized legitimate expectation of receiving disability care was demonstrated by the fact that she underwent periodic reviews of her degree of disability. Regarding the issue of whether the legitimate expectation to receive disability care requires the right not to change eligibility criteria, the ECtHR noted that the ethical guidelines set out in the International Classification of Functioning, Disability and Health (ICF)- World Health Organization- should not be used to deny established rights or to limit legitimate rights to benefits for individuals. 

33. The reassessment of paraplegic and tetraplegic persons of the first group, according to the Law and Regulation, cannot bring additional support and benefits because currently these people are beneficiaries of all the benefits and support provided by the law. Therefore, the purpose of the reassessment and considering that it is a permanent condition that cannot be changed, reduction or loss of benefits should not be questioned. 
34. The Ombudsperson, based on the data received by the MFLT, estimates that there has been no reduction in the number of beneficiaries in general and that the main reason for the reduction in the number is death. Otherwise, it can be observed that there was an increase in the number of beneficiaries, if we take the years 2022 and 2023 as an example. According to MFLT, the number of beneficiaries in 2022 was 2542 and that 317 of them died, while in 2023 the number of beneficiaries is 2737, which means that this number has increased by 512 people compared to the previous year. 
35. As for the reassessment of paraplegic and tetraplegic persons of the second group, the Ombudsperson estimates that the re-evaluation should be done only in case of deterioration of the condition and when the purpose of the re-evaluation is to raise benefits and support for these people and that such a provision should be included in the law. 
Principles of the Rule of Law
36. Regulation (GRK) 07/2017 for the Composition, Functions, Responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons is not in accordance with Law no. 05/L-067 on the Status and Rights of Paraplegic and Tetraplegic Persons because it has defined restriction of rights which are guaranteed by law. 
37. Restriction of human rights defined by the legal acts adopted by the Assembly (Constitution and laws) through sub-legal acts adopted by the Government is contrary to Article 55, paragraph 1, of the Constitution of the Republic of Kosovo, which stipulates that: “Fundamental rights and freedoms guaranteed by this Constitution may only be limited by law.”
38. The ECtHR, as well as the Constitutional Court of the Republic of Kosovo,
 based on the ECtHR practice has reviewed the issue of restriction "defined by law" and the way the ECtHR has analyzes whether a restriction or intervention undertaken is defined by the law or not. 
39. In the case of Tommaso v. Italy, the ECtHR, among others, emphasized that: "the expression "in accordance with the law" not only requires that the disputed measure must have a basis in domestic law, but it also refers to the quality of the given law, requiring that it should be accessible to the persons in question and predictable in terms of its effects. Further, the ECtHR emphasized that: “a rule is “foreseeable” when it affords a measure of protection against arbitrary interference by the public authorities” and that a law “which confers a discretion must indicate the scope of that discretion, although the detailed procedures and conditions to be observed do not necessarily have to be incorporated in the rules of substantive law.” (See Tommaso versus Italy, Application No. 43395/09, Judgment of 23 February 2017, paragraphs 106-109 and the references cited there). 

40. In the case of Dubrovina and others versus Russia, the ECtHR reiterated that: "the expression "prescribed by law" not only requires that the contested measure have a legal basis in domestic law, but also refers to the quality of the law in question, which must be accessible to the person concerned and predictable in terms of its effects. [...]. In matters affecting fundamental rights, it would be contrary to the rule of law, one of the fundamental principles of a democratic society provided for in the Convention, for the legal discretion given to the executive to be expressed in terms of unfettered power. Consequently, the law must indicate with sufficient clarity the scope of any such discretion and the manner of its exercise. 

41. The Ombudsperson, based on what has been given above, pursuant to Article 135, paragraph 3 of the Constitution of Republic of Kosovo: “[…] is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed”. Within the meaning of Article 18, paragraph 1.2 of the Law on Ombudsperson, the responsibility of the Ombudsperson is: "“[...] to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases, (...)"; as well as to: “To recommend [...] promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo; (Article 18, paragraph 1.7). Therefore, the Ombudsperson  
RECOMMENDS 
Ministry of Finance, Labour and Transfers:

1. To amend and supplement the Regulation (GRK) 07/2017 for the Composition, Functions, Responsibilities of Assessment Commission and Determination of Procedures for Recognition of Statute and Rights of Paraplegic and Tetraplegic Persons, as follows:
a. To amend Article 5, paragraph 1, sub-paragraph 1.4 in such a way that the second group of paraplegic and tetraplegic persons is defined in accordance with Law No. 05/L-067 on the Status and Rights of Paraplegic and Tetraplegic Persons by pointing out that condition of second group persons is a permanent condition, but to a lower degree compared to the persons of the first group.
b. To fully remove paragraph 1 of Article 9 which determines the reassessment of paraplegic and tetraplegic persons of the first group every five years, and which determines that for the beneficiaries of the second group, who do not have permanent and complete consequences with incontinence, complete loss of sensitivity of the extremities and in order to prevent decubitus revolution done according to the Law No. 05/L-067 on the Status and Rights of Paraplegic and Tetraplegic Persons
2. To initiate procedures for the amendment and supplementing of Law No. 05/L-067 on the Status and Rights of Paraplegic and Tetraplegic Persons in such a way that:
a. The law to define the grouping of paraplegic and tetraplegic persons and to define the groups of beneficiaries of this law;
b. To determine that the Evaluation Commission cannot re-evaluate paraplegic and tetraplegic persons who have been recognized as persons of the first group;
c. Reassessment of paraplegic and tetraplegic persons of the second group should be done only in certain cases, when the nature of the disease is exacerbating rapidly and as a result there is a deterioration of the health condition.
Pursuant to  Article 132, paragraph 3 of the Constitution of the Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law.”) and Article 28 of the Law No. 05/L-019 on Ombudsperson (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions, … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), you are kindly asked to inform us on the actions you will undertake regarding this issue.

Warmly submitted,

Naim Qelaj 

Ombudsperson
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