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OMBUDSPERSON’S 
REPORT 
C. No. 432/2023
Accommodation conditions for prisoners in Wing D of the Detention Center in Prizren
In the Attention of: 
Mrs. Albulena Haxhiu, Minister



Ministry of Justice  
Mr. Habit Hajredini, Director 
Office of Good Governance, prime Minister Office 
                                            Prishtinë, 13 December 2023
PURPOSE OF THE REPORT  
The purpose of the Report is to assess the complaint regarding the accommodation conditions, with the claim that the state has not taken sufficient measures to ensure their health and well-being as prisoners, as required by the applicable laws in the Republic of Kosovo and international standards for protection of the rights of persons deprived of their liberty.

OMBUDSPERSON’S MANDATE 
1. Pursuant to Article 135, paragraph 3, of the Constitution of Republic of Kosovo (hereinafter: Constitution): “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.”
2. Furthermore, the Law No. 05/L-019 on Ombudsperson, Article 18, paragraph 1, defines that the Ombudsperson, among others has the following powers and responsibilities:
•
“to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases; (Article 18, paragraph 1, subparagraph 1.2); 
•
to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination (Article 18, paragraph 1, subparagraph 5);
•
to publish notifications, opinions, recommendations, proposals and his/her own reports (Article 18, paragraph 1, subparagraph 6);
•
to prepare annual, periodical and other reports on the situation of human rights and freedoms, equality and discrimination and conduct research on the issue of human rights and fundamental freedoms, equality and discrimination in the Republic of Kosovo; (Article 18, paragraph 1, subparagraph 8).”
3. By sending this Report to responsible institutions, the Ombudsperson intends to fulfill the following constitutional and legal responsibilities.
Ombudsperson’s actions taken concerning the case 
4. The Ombudsperson, based on Article 16, paragraph 1, of the Law on the Ombudsperson, on 15 June 2023, received the written letter of the prisoners from Wing D of the Detention Center in Prizren.
5. The complainants (prisoners) when submitting the complaint have claimed that accommodation conditions in the Detention Center in Prizren are not in accordance with the Law on the Execution of Criminal Sanctions nor according to international acts. The prisoners have claimed that the ventilation in the rooms does not work at all, the mattresses are old and smell of mold, the boiler is out of function therefore there is no hot water. The prisoners also claim that they work twelve hours (12) and are paid only twenty-six euros, they only have phone calls three times a week and they do not have benefits and privileges like other convicts in other correctional centers. 
6. On 5 July 2023, the Ombudsperson contacted the director of the Kosovo Correctional Service (KCS), regarding the concerns of the prisoners of Section D of the Detention Center in Prizren. The director of the KCS claimed that prisoners’ concerns will be assessed and the possibility of their improvement will be looked at as well as that we will be served with more thorough response after review of this issue. 
7. On 6 July 2023, the Ombudsperson received a written response regarding this case from the director of the Detention Center in Prizren. In the response, the director said that he personally talked to the prisoners of Wing D, with the aim of examining and verifying the concerns raised by these prisoners. Based on the conversations held with them and after a detailed inspection, the director concluded as follows: “Employed convicts: There are currently 5 convicts employed in the kitchen, who work in shifts, according to the established schedule (one day of work, one day off) and under no circumstances do they work more than 8 hours of effective work in a day. Also, other convicts who work in other workplaces do not work more than 4 to 5 hours of effective work per day. As for the phone calls, they take place based on the Regulation on Prisoners Treatment no. 1396 of 29.12.2022, and they use 4 phone calls per week as well as for specific cases, with the approval of the Director, one additional phone call. While the supply with hygiene products is done regularly on a weekly basis, in sufficient quantities and in case of their requests, they are provided with additional hygiene products. Also, according to the director, the convicts have access to bathrooms and hot water continuously throughout the day. The same take baths regularly and for this they do not even need to submit a request to the correctional officer.”
Regarding the supply with mattresses, the director pointed out that ten days before, holes through the metal part of the beds have been opened in order to enable air circulation, to avoid odor or mold. As for the ventilation is concerned, he said that it is true that the ventilation of the toilets was currently out of order, but the convicts do not use the toilet of the rooms during the day, as they use the shared toilets. He added that they were trying to fix them anyway. 
As for the benefits and privileges, the director affirmed that the convicts are provided with privileges based on the Law and established Regulations. He said that, as is known, the establishment he runs is a Detention Center and they do not have many spaces for different activities. He added that the convicts have the possibility of going for a walk and can be engaged in physical exercises or sports, within the space of the Correctional Centre whenever they want. 
8. On 19 July 2023, Ombudsperson’s National Preventive Mechanism of Torture (NPM), visited the Detention Center in Prizren. During the visit, the NPM team conducted several group and individual interviews with the prisoners of Wing D. During these interviews, the NPM team did not receive any complaints of ill-treatment or other complaints regarding treatment. In addition, the prisoners have claimed that they are being treated according to the Law on the Execution of Criminal Sanctions. The prisoners have only complained about the conditions of serving the sentence and detention, as according to them, this center does not meet the conditions of serving the sentence. According to them, there is no ventilation function in Wing D, they have not been supplied with new mattresses. Also, the temperatures during the summer are very high and due to the high heat, staying in this center is quite difficult. As for the concerns about the long working hours and the use of phone calls and other benefits, the NPM team did not receive any complaints from the convicts who were present.
The MKP team during this visit, but also in the earlier visits as well, has observed that the statements of the prisoners stand, since the conditions of detention in the Prizren Detention Center, in terms of the space for the prisoners, are not in accordance with The Law on the Execution of Criminal Sanctions (LECS) nor the standards of the European Committee for the Prevention of Torture (CPT). Also, during the visit, the NPM team noticed that the ventilation in Wing D is not functional, the mattresses in the prisoners' rooms were old and smelled of mold, and the temperatures in the Center were extremely high, which made the work of NPM team difficult as well. 
In addition, NPM team during the visit noticed that eighteen convicts and seventy pre-trial detainees were present, a total of eighty-eight prisoners, which is the capacity of this Center. 
Relevant domestic and international legal acts 
9. Constitution of Republic of Kosovo, in Article 21, paragraph 2, determines: “The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution.” Realization of these rights in practice is in the interest of the proper functioning of the rule of law.
10. Constitution of Republic of Kosovo in Article 27 explicitly determines: 
“No one shall be subject to torture, cruel, inhuman or degrading treatment or punishment.”

11. Further, in terms of housing conditions for convicted persons, in Article 35 of the Law on Execution of Criminal Sanctions, defines as follows:
“1). The convicted person has the right to dwelling that meets modern hygienic conditions and local climatic circumstances.

2). The premises in which the convicted person lives and works must have sufficient space so that each convicted person has at least eight (8) square meters of space for a single cell and four (4) square meters for convicted persons in joint cells, and sufficient amounts of natural and artificial light for work and reading, heating and ventilation.
3) Premises shall not have moisture and shall have adequate sanitary facilities and other

personal hygiene items.

4) Convicted persons who are suitable to associate with others in such conditions are placed in joint premises.”

12. Furthermore, Administrative Instruction MoJ- No.10/2023 on House Rules in Correctional Institutions, in Article 20 - Living space for prisoners- in paragraph 1 of this Article defines explicitly: “The premises, in which the convicted person lives and works, must have sufficient space so that each convicted person has at least eight (8) square meters of space for single room and four (4) square meters for convicts in shared room, and sufficient natural and artificial light for work, reading, heating and ventilation.”
 While in paragraph 2 of the same Article it is stipulated: “Rooms should have windows with sufficient lighting, that enable entry of clean air and light which make it possible for the prisoner to read in natural light and in standard conditions.”

13. Whereas Article 22 of the Constitution of the Republic of Kosovo establishes that the European Convention on Human Rights (ECHR) is part of the legal and constitutional system of the Republic of Kosovo. The international acts included in this article have precedence over the decisions of the public institutions of the Republic of Kosovo.
14. The aforementioned Convention, in Article 3 - “Prohibition of Torture ” – explicitly stipulates: “No one shall be subjected to torture or to inhuman or degrading treatment or punishment..”

15. No one should be subjected to torture or cruel, inhuman or degrading treatment or punishment. In particular, no one should be subjected to a medical or scientific experiment without his free consent.

16. According to the European Committee for the Prevention of Torture and Inhuman and Degrading Treatment or Punishment (CPT), the minimum standards for personal living space in prison establishment is: “6m² of living space for a single-occupancy cell + sanitary facility, 4m² of living space per prisoner in a multiple-occupancy cell + fully-partitioned sanitary facility, at least 2m between the walls of the cell, at least 2.5m between the floor and the ceiling of the cell
.”
17. While the Council of Europe, in Recommendation (2006) 2 of the Council of Ministers for member states on European Prison Rules, in paragraph 18, point 1, emphasizes: “The accommodation provided for prisoners, and in particular all sleeping accommodation, shall respect human dignity and, as far as possible, privacy, and meet the requirements of health and hygiene, due regard being paid to climatic conditions and especially to floor space, cubic content of air, lighting, heating and ventilation.”

18. Likewise, the UN Standard Minimum Rules for the Treatment of Prisoners (Mandela Rules), in Rule 13, state as follows: “All accommodation provided for the use of prisoners and in particular all sleeping accommodation shall meet all requirements of health, due regard being paid to climatic conditions and particularly to cubic content of air,  minimum floor space, lighting, heating and ventilation.”

Legal analyses 
19. The Constitution of the Republic of Kosovo, as the highest legal and political act, in Article 22 guarantees basic human rights and freedoms. While a number of relevant international conventions for the protection of human rights have been incorporated in Article 22 of the Constitution of the Republic of Kosovo and in case of conflict have precedence over provisions, laws and other acts of public institutions in the Republic of Kosovo.

20. Article 3 of the European Convention on Human Rights prohibits torture or inhuman or degrading treatment. The ECtHR in interpreting Article 3 of the ECHR defines the positive obligation to the state to undertake all measures to ensure that individuals, prisoners, within their jurisdiction are not subjected to torture or inhuman or degrading treatment.
21. In view of the human rights guaranteed by the legislation applicable in the Republic of Kosovo, by the decisions of the ECtHR and by CPT standards, it is emphasized that the state has a positive obligation to constantly review the conditions of imprisonment, in order to ensure the health and well-being of prisoners.
22. Regarding the decisions of the ECtHR, the Constitution of the Republic of Kosovo, in article 53, expressly states that the interpretation of the provisions on human rights and freedoms must be in harmony with the judicial decisions of the European Court of Human Rights.
23. ECtHR, in case Modârcă versus Moldova 
, had examined applicant’s complaint, who in 2015 had spent nine months of detention in a 10m² cell, with three other detainees. The cell had very limited access to sunlight; was not properly heated or ventilated; electricity and water supply were interrupted periodically. The applicant was not provided with bed sheets or prison clothes; the dining table was close to the toilet and the daily expenditure on food was limited to 0.28 euros (EUR) for each detainee. The applicant claimed, inter alia, that he was held in inhuman and degrading conditions. For this case, the ECtHR concluded that the cumulative effect of the prison conditions for the applicant and the time he was forced to endure them constituted a violation of Article 3 (Prohibition of inhuman or degrading treatment) of the Convention.
24. Whereas, the ECtHR in Case Peers versus Greece
, had reviewed applicant’s complaint, who in August 1994, had complained in particular about the conditions of his detention, alleging in particular that in the Delta Wing, Koridallos Prison in Greece, he had shared a small cell with another prisoner, with an open toilet, which often did not work, in hot, cramped conditions with little natural light and no ventilation.
The European Court of Human Rights had assessed that in this case there had been a violation of Article 3 (Prohibition of inhuman or degrading treatment) of the European Convention on Human Rights, finding that the conditions of detention for the applicant, in the segregation unit The Delta Wing at Koridallos Prison, had constituted degrading treatment. The Court is of the opinion that the prison conditions complained of diminished the applicant’s human dignity and aroused in him feelings of anguish and inferiority capable of humiliating and debasing him and possibly breaking his physical or moral resistance.
25. European Committee for Prevention of Torture (CPT)
 in 2010 visited the Detention Center in Prizren and in the published report, found that accommodation conditions in this establishment were not in accordance with the minimum standards of the CPT. In the report published on 6 October 2011, the CPT found that the Detention Center in Prizren had a lack of natural light and poor ventilation, it also pointed out that the ventilation was out of order for some cells and that temperatures during the summer go beyond 30°C. Through the report, the CPT had recommended to the prison authorities to remedy these deficiencies.
Ombudsperson’s findings 
26. The Ombudsperson states that the conditions of accommodation in the Detention Center in Prizren, in terms of space for prisoners, are not in accordance with the Law on the Execution of Criminal Sanctions (LECS) nor with the standards of the European Committee for the Prevention of Torture (CPT).
27. Also, the Ombudsperson states that the material conditions in this center are not in accordance with the legislation in force, since the mattresses in the Detention Center in Prizren are outdated and smell of mold, the ventilation is out of order and the temperatures in the summer are over 30 °C, which was also observed from the last visit carried out on 19 July 2023, by Ombudsperson’s National Preventive Mechanism.
28. The Ombudsperson, also in the previous reports regarding the visits conducted to Detention Center in Prizren
, had found that this Center
, in terms of space, material conditions and accommodation, is not in accordance with the legislation in force nor with CPT minimum standards.
29. The Ombudsperson also finds that the working conditions for the medical staff and for the correctional staff, in terms of space and inventory, are not in accordance with the laws in force in this Center.
30. The Ombudsperson points out that based on the Constitution of the Republic of Kosovo, on international acts, on European Court of Human Rights decisions and on the standards of the European Committee for the Prevention of Torture, the state has a positive responsibility for treatment of persons deprived of their freedom with dignity. The Ombudsperson finds that detention in inadequate conditions constitutes degrading and inhumane treatment based on Article 3 of the European Convention on Human Rights.
Therefore, based on the aforementioned findings and in accordance with Article 135, par. 3, of the Constitution of the Republic of Kosovo and with Article 18, paragraph 1, sub-paragraph 7, of Law No. 05/L-019 on Ombudsperson, the Ombudsperson 
RECOMMENDS 
The Ministry of Justice:

· As long as this center is in use, to improve accommodation conditions for prisoners, pursuant to the minimum standards defined by the Law on Execution of Criminal Sanctions; by CPT standards; and by other international standards for protection of prisoners' rights. Additionally, to fix the ventilation, to provide the prisoners with new mattresses and install air conditioners, due to the high heat during summer.
Pursuant to  Article 132, paragraph 3 of the Constitution of the Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law.”) and Article 28 of the Law No. 05/L-019 on Ombudsperson (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions, including disciplinary measures, must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), you are kindly asked to inform us on the actions you will undertake regarding this issue.

Warmly submitted,

Naim Qelaj 

Ombudsperson
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