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Purpose of the Report
Kosovo legal framework guarantees basic human rights and freedoms, including the rights of the child. Implementation and accomplishment of these rights in practice is in the interest of rule of law functioning. The Constitution expressly defines the obligation in respecting human rights and freedoms, while in cases related to children, all actions undertaken, whether by public or private institutions, will be in the best interest of children. According to the definition of the European Court of Human Rights, states have a liability to take reasonable measures to ensure that individuals within their jurisdiction are not subjected to abuse, including ill-treatment exercised by private individuals. In cases of sexual abuse, children are particularly vulnerable and the right to human dignity, physical and psychological integrity requires special attention when a child is a victim of violence.  
Purpose of this Report is to draw attention of public institutions regarding the positive obligations of the state with regard to protection of a child from violence.[footnoteRef:1] The Report estimates how effective, reasonable and prompt have been actions taken by responsible state institutions, with the aim to protect the child from violence, in accordance with the Constitution of the Republic of Kosovo, laws and other international instruments. [1:  Concerning the case of a rape of a minor girl in Prishtina, which has been published in media, throughout the text of this Report, we refer to her as a child. In other cases, wherever you notice the term: witness, juvenile, victim, etc. we refer to the term which has been used by Institutions in case documents. ] 

Ombudsperson’s powers 
1. Pursuant to Article 132, paragraph 1, of the Constitution of Republic of Kosovo: “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities.” Further, the Constitution in Article 135, paragraph 3, predicts: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” 
2. According to the Law No. 05/L-019 on Ombudsperson, Article 16, the Ombudsperson, among others, has the following powers and responsibilities:
· “to investigate complaints received from any natural or legal person related to assertions for violation of human rights envisaged by the Constitution, Laws and other acts, as well as international instruments of human rights, particularly the European Convention on Human Rights, including actions or failure to act which present abuse of authority (Article 16, paragraph 1);
· to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights (Article 16, paragraph 4);
· may provide general recommendations on the functioning of the judicial system. The Ombudsperson will not intervene in the cases and other legal procedures that are taking place before the courts, except in case of delays of procedures (Article 16, paragraph 8);
· to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases; (Article 18, par. 1, subparagraph 1.2);
· to publish notifications, opinions, recommendations, proposals and his/her own reports” (Article 18, par. 1, subparagraph 6).
Actions undertaken by the Ombudsperson Institution 
3. The Ombudsperson , based on Article 16, paragraph 4[footnoteRef:2], of the Law on Ombudsperson, on 31 August 2022 has initiated Ex-Officio investigations, based on information obtained from[footnoteRef:3] an article written in  “Sinjal” portal, with the title: “These are two of five suspects for the rape of 11-year-old girl in Prishtina”, on 28 August 2022 , as well as based on  portal[footnoteRef:4] “Telegrafi”, with the title: “The case of a rape of 11-year-old girl in Prishtina, the Prosecutor's Office declares that the same has been reported as missing person in June of this year”, of 1 September 2022. [2: The Ombudsperson has the power to conduct investigations either to respond to the submitted complaint or on his own initiative (Ex-Officio), if from the findings, from the evidence and from the facts presented with the submission or from the knowledge acquired in another way, there is a basis to conclude that the authorities have violated human rights and freedoms, defined by the Constitution, by laws and other acts, as well as by international human rights instruments.]  [3: https://sinjali.com/keta-jane-dy-nga-pese-te-dyshuarit-per-dhunimin-e-11-vjecares-ne-prishtine/]  [4: https://telegrafi.com/rasti-dhunimit-te-11-vjecares-ne-prishtine-prokuroria-thote-se-e-njejta-ne-qershor-te-ketij-viti-ishte-raportuar-si-e-zhdukur/] 

4. On 12 and 26 September 2022, related to the case, the child's parent came at the Ombudsperson  Institution (henceforth: OI).[footnoteRef:5] On this occasion he was informed that an Ex-Officio investigation has been initiated with regard to this issue and is under review by OI.  [5:  A.483/2022] 

5. On 7, 8, 9 and 12 September 2022, OI representative met with representative of the Center for Social Work (hereinafter: CSW) in Prishtina, to get the necessary information regarding issue.
6. On 13 September 2022, the representative of the OI requested from CSW to be provided with a copy of the case file with entailed all actions taken by the CSW. 
7. On 19 September 2022, the Ombudsperson, through a letter, requested from Kosovo Police (henceforward: the Police) to be provided with a copy of the case file, encompassing all actions taken by the Police. 
8. On 20 September 2022, through a letter, the Ombudsperson requested from the Victims Advocacy and Assistance Office (hereinafter: VAAO) to be provided with a copy of the case file with all the actions undertaken by VAAO. 
9. On 27 October 2022, through a letter, the Ombudsperson had requested from the Basic Prosecution Office in Prishtine (henceforth: the Prosecution Office) information on the actions that had been taken within the framework of legal powers and responsibilities, related to the case, for the period 21 June 2022 to 27 August 2022.
10. On 27 October 2022, through a letter, the Ombudsperson requested from the Kosovo Forensics Agency (hereinafter: KFA) the following information: “[...] how have you structured the procedural deadlines from the moment of admission of the evidence for expertise till they have been completed and delivered to the demanding institution. If deadlines related to the case have been determined by you, kindly send us the relevant legal act.” 
11. Also, through the letter (of 27 October 2022), the Ombudsperson requested to be served with the response from the Prosecution Office concerning some questions, in order to have the right information and a clear overview regarding the case reported to the Police, on 21 June 2022: “Did you receive a response from the Institute of Forensic Medicine regarding implementation of the Decision (PN. NO. 20/22, date: 22.06.2022) to perform the physical-gynecological examination of the injured party, if so when did you receive it? Did you receive a response from the Kosovo Forensics Agency regarding implementation of the Decree (PN.20/2022, date: 23.06.2022) on the DNA examination, if yes, when did you receive it? Did you receive a response from the Kosovo Forensics Agency regarding the implementation of Decision (RNM.nr.20/2022, dt.24.06.2022) to conduct the examination, withdrawal of the photos-evidence of the victim's phone, if so when did you admit it?”
12. The Ombudsperson, based on the conducted investigation, found that on 22 June 2022, the Police had initiated investigative actions for identification of elements of the criminal offense of human trafficking, namely of a child, while the second case, where the victim was the same child, on 28 August 2022, the Police initiated a case: "Sexual violence with no. 2022-AC-1280", in which case the child, upon conducted police procedures, was sent to a shelter with CSW reference. 
Answers provided by state institutions
13. On 16 September 2022, the representative of the OI received from CSW representative a copy of the case file (hereinafter: case documents in CSW).
14. On 28 September 2022, the OI from VAAO received the copy of the case file (hereinafter: the case file in VAAO).
15. On 30 September 2022, the OI received a copy of the case file from the Police (hereinafter: Police case file).
16. On 10 November 2022, OI received a response from KFA: “I. Operation and activity- The operation and activity of the Kosovo Forensics Agency is regulated by special Law No. 04/L-064 for the Kosovo Agency on Forensics ". Code of Criminal Procedure of the Republic of Kosovo, no. 08/L-032, Article 134 " If a particular kind of expert analysis falls within the domain of a professional institution or the expert analysis can be performed in the framework of a particular public entity, the task, especially if it is a complex one, shall as a rule be entrusted to such professional institution or public entity. The professional institution or public entity shall designate one or several experts to provide the expert analysis”. II Deadlines for carrying out the expertise Article 19 of the Law No. 04/L-064 on Kosovo Agency of Forensic “KAF is obliged to carry out on time the expertise of the evidence and in addition to the evidence, to attach to the file the comprehensive report, in which should be given a professional opinion regarding the expertise performed.”
17. On 7 December 2022, the OI received a response from the Prosecution Office claiming that: "[...] On 20 September 2022, we received a response from the Institute of Forensic Medicine (IFM), Ministry of Justice, (received in a hard copy), based on the decision of the Prosecution Office RN.M.20, of 22.06.2022. On 01.09.2022, we received a response from the Kosovo Forensics Agency (KFA), based on the decision of the Prosecution Office RN.M.20/22, of 24.06.2022. On 07.11.2022, we received a response from the Kosovo Forensic Agency (KFA), based on the Prosecution Directive, no. RN.M.20/22, of 23.06.2022 [...].”
Summary of facts according to Center for Social Work documents 
18. On 22 June 2022[footnoteRef:6], according to the case documents in CSW, this Institution was informed about the case by the Police. Further the letter [footnoteRef:7] explained  that on 22 of June 2022, at 7:30 p.m., at the Center for Sheltering, Protection and Rehabilitation of Victims of Trafficking in Human Beings (hereinafter: the Shelter), under Police supervision, the child was housed, since the initial risk assessment was high. Furthermore, the CSW claimed that from what the child had disclosed, it was understood that she was a potential victim of trafficking and, by State Prosecutor’s order, she has undergone a medical examination and then placed in a shelter. Also based on case documents[footnoteRef:8], it was said that the victim was reported as a missing person on 21 June 2022.  [6:  CSW- Form 001, case reporting.]  [7:  The category – trafficking.]  [8:  KP- Basic Data Form for Victims of Trafficking.] 

19. On 23 June 2022[footnoteRef:9], the CSW had notified the Ministry of Finance, Labor and Transfers, namely the Department of Social and Family Policies, that the child had been sent to a Shelter, since the initial risk assessment was high. [9:  CSW-Notification, No.prot.831.] 

20. On 24 June 2022[footnoteRef:10], the Direct Assistance Group (DAG) held the first meeting where they discussed the assessment of needs and provision of services for the child. As a matter of necessity, it had derived that the child should be followed-up by a psychologist, that is to undergo psychological sessions. The psychologist was part of this team. The DAG held a total of seven meetings, in addition to other circumstances, the emotional state of the child was also assessed after the excessive display of her desire and constant requests to return to her parents. [10:  CSW- Forma 005, Contact sheet and work on the case.] 

21. On 27 June 2022, parents' statements regarding the case, namely the situation, were provided to the CSW. Additionally, child's parents had given their consent[footnoteRef:11] that while the Police develops the necessary procedures, their daughter is housed in a Shelter, by taking in consideration child's best interest. Further, based on case documents [footnoteRef:12], child's parents provided the statement by which they requested returning of their daughter at home to her parents, who had anyway planned the family summer vacation. According to the CSW, child’s parents even earlier, almost on a daily basis, had continuously requested for the permission of taking their child from the Shelter, because, according to them, staying in the Shelter was not suitable for the girl's age and that at home would be in their increased care and parental responsibility. Apart parents’ request, the child had also asked to return home.[footnoteRef:13] [11:  CSW- No. prot. 871, date 30.6.2022, and No. prot.839, date 27.6.2022]  [12:  CSW - No. Prot. 962 and No. prot 973.]  [13:  Form 8- Declaration of voluntary leaving.] 

22. On 28 June 2022[footnoteRef:14] the first psychological session was held, followed by others. On 4 July 2022 the second psychological session was held, proceeded further by third session on 13 July 2022 and the fourth psychological session on 28 July 2022. [14:  CSW - Form 005, Contact sheet and work on the case.] 

23. On 29 June 2022, the CSW sent the report on the hearing of the child to the Police.[footnoteRef:15] [15:  Letter No.858, date 29.6.2022.] 

24. On 30 June 2022[footnoteRef:16] meeting of the child with the parents was carried out, after parents' as well as child's insistence to meet.[footnoteRef:17] [16:  PK- trafficked victim visitation form.]  [17:  CSW - Form 005, Contact cover sheet and work on the case.] 

25. On 4 July 2022, the psychologist (Labyrinth) prepared a psychological assessment report for the child. The shelter, through the IOM, had provided the psychologist.
26. On 21 July 2022[footnoteRef:18], based on statement from the Shelter, the given case was admitted in good health condition. During the stay in the Shelter, among other things, the victim had psychological sessions. [18:  Shelter- Shelter transfer/discharge form.] 

27. On 21 July 2022[footnoteRef:19] a meeting was held with the representatives of the Shelter, the CSW, the Police and the psychologist. In this meeting, the CSW announced that they had met with the parents of the victim, who had requested that the child is permitted to return to the family. The police had announced that the risk continues to be on the same level, so it had indicated that the risk assessment was high. Similarly, the CSW had announced that the Center had obtained prosecutor’s consent for child’s transfer to family home, in case her parents abide with the same circumstances. The child underwent the next psychological session and, according to the psychologist, she wanted to continue the sessions even after leaving the center. According to case documents, the child was glad to return home. The very same day[footnoteRef:20], at parent’s request and in coordination and consultation with the case Prosecutor, the girl was returned to the family. The parent was notified that the risk assessment was high. [19:  Meetings with DAG; CSW. Form 005, Contact sheet and work on the case.]  [20:  KP- The form of victim admission.] 

28. On 28 July 2022[footnoteRef:21], the DAG held the next meeting as well as the next session with the psychologist has been accomplished. [21:  KP- Trafficking victim visitation form.] 

29. On 17 August 2022[footnoteRef:22], the child's mother had informed the CSW that they had returned from annual leave. Additionally, the CSW, on 23 and 25 August 2022, get in touch with the psychologist regarding setting of the psychological session, in the occasion of which it informed that the child had returned from vacation and was ready for the next session. [22:  CSW- Form 005, Contact cover sheet and work on the case.] 

Summary of facts according to Police documents
30. On 22 June 2022, according to the police case documents [footnoteRef:23], around 1:00 a.m., the victim's mother informed the Police that her daughter had left the house and had not returned home and had given a statement regarding her missing. [23:  KP- Minutes on the interview of the witness, 22.6.2022.] 

31. On 22 June 2022, the Police has requested from Prosecutor's Office to require victim’s physical-gynecological examination.[footnoteRef:24] On the same day, the Prosecutor's Office brought a decision by which the Institute of Forensic Medicine (IFM) is obliged to perform a physical-gynecological examination of the injured party, categorizing this document as urgent in nature. [24:  KP- Request for physical-gynecological examination, 23.6.2022, urgent request.] 

32. On 23 June 2022, the Police had requested from the Prosecutor's Office to demand the KFA to carry out the DNA examination as well as to compare the evidence mentioned in the document, which was obtained during the examination by the IFM.[footnoteRef:25] On the same day, the Prosecutor's Office has issued an order for the DNA examination [footnoteRef:26], by categorizing this letter as urgent. [25:  KP- Request for examination of samples, 23.6.2022, urgent request.]  [26:  BPP- Order for DNA examination, 23.6.2022.] 

33. On 24 June 2022, the Police submitted to the Prosecutor's Office the request for temporary seizure and examination of the victim's phone.[footnoteRef:27] The Prosecutor's Office, based on Police’s request, had issued a decision that KFA, the Department for photographs, video assessment and IT examination, carries out examination and extraction of photo-evidences from victim's phone, by assessing this decision as urgent matter. [27:  KP- Request for temporary seizure and examination of the phone, 24.6.2022, urgent request.] 

34. On 24 June 2022, the Basic Court in Prishtina (hereinafter the Court)[footnoteRef:28] had issued an Order for the temporary seizure of the telephone, the property of an injured party, according to the Prosecution’s request, of 24 June 2022. [28:  BCP: PMN1. No. 14/2022.] 

35. On  27 June 2022, the Police submitted a request to the Prosecutor's Office to withdraw the video recordings and check the evidence of visitors to the respective motel.[footnoteRef:29] In this regard, the Prosecutor's Office has issued an warrant.[footnoteRef:30] [29:  KP- Request for withdrawal of video recordings and checking of visitors' records, 27.6.2022, urgent request.]  [30:  PThP-RNM.nr.20/2022, date 27.6.2022.] 

36. On 29 June 2022, according to the Police case file[footnoteRef:31], several persons were mentioned as suspects for committing criminal offenses as well as some material evidence, which had been sent for examination to KFA. [31:  KP-Informative Report, 29.6.2022.] 

37. On 4 July 2022, the Police notified the Prosecutor's Office of the implementation of Warrant No. RNM, no. 20/2020, related to the issue of respective motel.
38. On 7 July 2022, the record was compiled on the hearing of the injured witness. Present were: the injured party, CSW representative, the psychologist, victims’ defender, the legal officer and the State Prosecutor.
39. On 12 July 2022, the Police interrogated the suspect.[footnoteRef:32] [32:  PK-Minutes, 27.6.2022.] 

40. On 30 August 2022, KFA [footnoteRef:33] had sent to the Prosecution examination of photo-evidence extracted  from victim's phone. [33:  KFA- Expert Report for BPP.] 

41. According to Police documents [footnoteRef:34], it is said that on 1 September 2022, the KFA received the mobile phone expertise report together with the material, in electronic form (DVD), that had ensured the examination of the victim's phone. [34:  KP- Informative Report for the BPP, date 21.9.2022.] 

Summary of facts according to the documents of the Victims Advocacy and Assistance Office 
42. According to the documentation of the case in the Victim Advocacy and Assistance Office (VAAO), on 22 June 2022, the VAAO was notified by the Police about the case and they immediately went to the Police Station and in the presence of the Police had a short conversation with the minor victim. Further, among others, it was said that due to the high risk, the VAAO representative had completed the basic data form for the victim of trafficking, which was provided by the Police. Also, VAAO was invited to join the group directly for support. According to the VAAO, the interviewing of the minor took place on 7 July 2022 and run appropriately. 
The relevant legal instruments related to the issue
43. There are a number of legal instruments that regulate this issue, but not limited to the Constitution of the Republic of Kosovo, which in Article 21, paragraph 1, defines: “Human rights and fundamental freedoms are indivisible, inalienable and inviolable and are the basis of the legal order of the Republic of Kosovo.” Paragraph 2 of this Article: “The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution.” Also, paragraph 3 states: “Everyone must respect the human rights and fundamental freedoms of others.”
44. Furthermore, the Constitution in Article 50 (Rights of a child) defines: “1. Children enjoy the right to protection and care necessary for their wellbeing.” While paragraph 3 of this Article reads: “Every child enjoys the right to be protected from violence, maltreatment and exploitation.” Whereas paragraph 4 of this Article determines: “All actions undertaken by public or private authorities concerning children shall be in the best interest of the children.” The Constitution in Article 25 (Right to Life], paragraph 1, stipulates: “Every individual enjoys the right to life.” Further on, Article 29 ([Right to Liberty and Security) determines: “Everyone is guaranteed the right to liberty and security.” 
45. The Constitution in Article 53 [Interpretation of Human Rights Provisions] defines: "Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights.”
46. The Constitution in Article 22 [Direct Applicability of International Agreements and Instruments) defines: “Human rights and fundamental freedoms guaranteed by the following international agreements and instruments are guaranteed by this Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions: (...) (2) European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols (...) (7) Convention on the Rights of the Child (8). Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment (9) The Council of Europe Convention on preventing and combating violence against women and domestic violence.”
47. The Convention on the Rights of the Child (hereinafter: CRC), in Article 3, paragraph 1, defines: “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”
48. The Convention on the Rights of the Child, in Article 19 determines: “1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. (...).”
49. CRC in Article 34 defines: “States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse. (...).”
50. The Council of Europe Convention on Preventing and Combating Violence Against Women and Domestic Violence (hereinafter: the Istanbul Convention), which aims to protect women from all forms of violence, prevent, prosecute and eliminate of violence against women and domestic violence, applies to all forms of violence against women, including sexual violence, and that the definition "women" in the Convention includes girls under the age of 18.[footnoteRef:35]  [35:  Council of Europe Convention on preventing and combating violence against women and domestic violence, articles 1.1(a), 2.1 and 3 (a, f), 2011, in: https://rm.coe.int/168046246b ] 

51. Istanbul Convention, in Article 5, paragraph 2, obliges: “Parties shall take the necessary legislative and other measures to exercise due diligence to prevent, investigate, punish and provide reparation for acts of violence covered by the scope of this Convention that are perpetrated by non-State actors.”
52. Furthermore, the Convention in Article 26 predicts “1. Parties shall take the necessary legislative or other measures to ensure that in the provision of protection and support services to victims, due account is taken of the rights and needs of child witnesses of all forms of violence covered by the scope of this Convention (...). 2. Measures taken pursuant to this article shall include age-appropriate psychosocial counselling for child witnesses of all forms of violence covered by the scope of this Convention and shall give due regard to the best interests of the child.”
53. Among other things, the Istanbul Convention in Article 56, paragraph 1, obliges the state to take a number of necessary legislative measures or other measures, depending on the special needs of the victim, to protect her rights and interests, in all phases of investigations and judicial proceedings, in particular by providing her protection from threats and from repeated victimization.
54. Code No. 06/l-074 -Criminal Code of the Republic of Kosovo, Official Gazette of the Republic of Kosovo/no.2/January 14, 2019, Prishtina (hereinafter: Criminal Code), defines criminal offenses and criminal sanctions [footnoteRef:36] for those behaviors that violate or damage human freedoms and rights as well as other rights and social values guaranteed and protected by the Constitution and international law, protection of which will not be able to be realized without criminal sanctions of the rule of law. [36:  Criminal Code, Chapter XX (Criminal offenses against sexual integrity), but not limited to it.] 

55. Code No. 04/L-123 of Criminal Procedure, Official Gazette of the Republic of Kosovo/ no. December 37/28, 2012, Prishtina (hereinafter: CCP), among other things, defines the rules of criminal procedure, which are mandatory for the work of the Courts, the State Prosecutor's Office, as well as other participants in the criminal proceedings provided for by this Code.[footnoteRef:37]  [37:  In this report we refer to this Code. On August 17, 2022, it was published in OGRK Code no. 08/L-032 of the Criminal Procedure, which in article 546 has defined (Entry into force): “This Code enters into force six (6) months after publication in the Official Gazette of the Republic of Kosovo, except for Article 25, paragraphs 3 and 4 of this Code, which begin to apply two (2) years after the entry into force of this Code.”] 

56. Juvenile Justice Code no. 06/L-006, Official Gazette of the Republic of Kosovo/no. October 17/18, 2018, Prishtina (hereinafter: JJC), in Article 2 (Scope if Code) determines: “This Code regulates the action against the juvenile as a person committing a criminal act, children involved and juveniles as participants in the procedure, bodies that implement criminal procedure and execution of measures and sentence against the juvenile offender, as well as protection of juveniles and children that are victims of and harmed by criminal act.”
57. Law no. 04/l-218 on Preventing and Combating Trafficking in Human Beings and Protecting Victims of Trafficking, Official Gazette of the Republic of Kosovo/no. 34/4 September 2013, Prishtina (henceforth: LPCTHBPVT) provides specific provisions when the victims are children.
58. Law no. 03/L-225 on State Prosecutor, Official Gazette of the Republic of Kosovo/Prishtina: No. 83/October 29, 2010, in Article 7, among other things, has determined “to undertake the necessary legal actions for the detection of criminal offences and discovery of perpetrators, and the investigation and prosecution of criminal offences in a timely manner” as well as “to undertake all other actions specified by law.”
59. Law no. 04/L-076 on Police, Official Gazette of the Republic of Kosovo / no. 04/19 March 2012, Prishtina (hereinafter: Law on Police), regulates the authorizations and duties of the Police of the Republic of Kosovo, its organization and other issues related to the activities and actions of the Police of the Republic of Kosovo.
60. Law no. 06/l-084 on Child Protection, Official Gazette of the Republic of Kosovo/no. July 14/17, 2019, Prishtina (hereinafter: LCP), for the purpose of, among others: “protect the child from all forms of physical and mental violence, abuse, misuse, exploitation, neglect or any other form that endangers the life, safety, health, education, and child development”, by taking as a basis the principles for its protection, such as: the right to life; for survival and development; for the best interest of the child; for its gradual development; for respecting his point of view and for non-discrimination.
Analyses 
A. Fulfillment of obligations in protecting the child from danger according to international standards for child protection
61. The Constitution protects and guarantees basic human rights and freedoms, including the rights of the child. The implementation and realization of these rights in practice is in the interest of the functioning of the rule of law. The Constitution expressly defines the obligation of all institutions to respect human freedoms and rights,[footnoteRef:38] and in cases where we are dealing with a child, all actions taken by these institutions must be in his/her best interest. [38:  Constitution, Article 21.] 

62. The Constitution, among others, provides that every person has the right to respect his/her physical integrity [footnoteRef:39], where this right entails positive obligations for the state to undertake all measures to protect its inviolability. The Constitution guarantees and concretizes this right with other provisions, including the constitutional provisions for the prohibition of torture, cruel, inhuman and degrading treatment.[footnoteRef:40] Furthermore, the Constitution states that children have the right to protection and care necessary for their well-being and that every child has the right to be protected from violence, abuse and exploitation.[footnoteRef:41] This right also includes protection from violence and sexual abuse. Consequently, state bodies are obliged to undertake all necessary measures to ensure the protection of the child from abuse and misuse, as well as other protections in all areas of life, which are in the interest of his/her well-being. Moreover, human rights and fundamental freedoms are interpreted in harmony with the judicial decisions of the European Court of Human Rights. (ECtHR).  [39:  Constitution, Article 26.]  [40:  Constitution, Article 27.]  [41:  Constitution, Article 50, para.1 and 3.] 

63. Based on ECtHR practice, cases related to acts of rape and trafficking in human beings are mainly covered within the framework of Article 3 - Prohibition of torture, and Article 4 - Prohibition of slavery and forced labor - of the European Convention on Human Rights (ECHR). In the case of V. C. v. Italy, the Court reiterates that the obligation of the High Contracting Parties under Article 1 of the Convention is to secure to everyone within their jurisdiction the rights and freedoms defined in the Convention, taken together with Article 3, requires States to take measures designed to ensure that individuals within their jurisdiction are not subjected to ill-treatment, including ill-treatment administered by private individuals.[footnoteRef:42] These measures must provide: “effective protection, in particular of children, who are particularly vulnerable to various forms of violence, and include reasonable steps to prevent ill‑treatment of which the authorities had or ought to have had knowledge, as well as effective deterrence protecting minors against such serious breaches of personal integrity. Such measures must be aimed at ensuring respect for human dignity and protecting the best interests of the child.”[footnoteRef:43] [42:  V.C. versus Italy 2018, at: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-180719%22]} ]  [43:  Ibid, paragraph 89. ] 

64. In the case of M.C. versus Bulgaria, the court has assessed that states have a positive obligation, arising from Articles 3 - Prohibition of torture and 8 - Right to respect for family and private life - of the Convention to adopt provisions of criminal law that punish violence and put them into practice through effective investigation and prosecution.[footnoteRef:44] According to the Court, the purpose of the positive obligation to protect under Article 3 should be interpreted in the way that “the unpredictability of human conduct and the operational choices which must be made in terms of priorities and resources, the scope of this positive obligation must, however, be interpreted in a way which does not impose an impossible or disproportionate burden on the authorities.”[footnoteRef:45] In the case of M.C. v. Bulgaria, the ECtHR emphasized that in cases of sexual abuse, children are particularly vulnerable. Similarly, the right to human dignity and psychological integrity requires special attention when a child is a victim of violence.[footnoteRef:46] [44:  M.C. versus Bulgaria, 2004, at: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-61521%22]} ]  [45:  V.C. versus Italy, paragraph 90. ]  [46:  C.A.S. and C.S. versus Romania 2012, paragraph 82, at: https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-109741%22]}] 

65. Therefore, in such cases, they should be examined within the framework of Articles 3 and 8 of the Convention, because both entail the obligation of the state to protect the physical and psychological integrity of a person. Naturally, children and other vulnerable individuals, in particular, have the right to effective protection.
66. For a positive obligation to arise for the authorities under Article 3 of the ECHR, then it must be proven that the authorities (1) knew or should have known at the time of the existence of a real and immediate risk of ill-treatment of an individual identified by the criminal acts of a third party and that (2) they failed to take measures within the scope of their powers which, reasonably judged, could have been expected to avoid this risk.[footnoteRef:47]  [47:  Ibid. ] 

67. Regarding protection of the physical and psychological integrity of an individual from other persons, this aspect of the positive obligation does not necessarily require a positive judicial decision, but effective implementation of the law, especially the criminal law, to ensure the protection of the rights guaranteed by the Article 3 of the Convention (see M.G. versus Turkey, no. 646/10, § 80, March 22, 2016). The requirement for prompt and reasonable action is implicit in the obligation to conduct an investigation. The defense machinery, provided for in domestic law, must operate in practice within a reasonable time to complete the examination on the merits of specific cases presented to the authorities (see Opuz versus Turkey, §§ 150-51). The State's obligation, under Article 3 of the Convention, will not be considered fulfilled if the protection offered by domestic law exists only in theory: above all, it must also function effectively in practice, and this requires an examination of case quickly without unnecessary delays.[footnoteRef:48] [48:  Ibid, paragraphs 91-95. ] 

68. The CRC, as the most important international instrument in the field of children's rights, has also foreseen that the obligation of states to take all possible measures to ensure the survival and development of the child is not only one of fundamental rights of the Convention[footnoteRef:49], but also one of four main principles in its interpretation and application.[footnoteRef:50] According to the CRC Committee, states should interpret "child development" in its broadest sense as a comprehensive concept, which means the physical, mental, spiritual, moral, psychological and social development of the child.[footnoteRef:51] In particular, the Convention foresees the obligations of the state in taking all appropriate legislative, administrative, social and educational measures for the protection of the child from sexual abuse. These measures include, among others, the prevention, identification, reporting, referral, investigation, treatment and follow-up of cases of child abuse, whether through judicial processes.[footnoteRef:52] The way this obligation is worded leaves no room for free discretion on the part of states, and states have a strict obligation to take "all appropriate measures" to fully implement this right for all children..[footnoteRef:53] Furthermore, persons responsible for referring cases of violence against children should be trained professionals who provide a multidisciplinary assessment of the long-term and short-term needs of the child, of custodians  and family, which includes and gives due weight to child and family views, refers the child and family to a range of services to meet those needs; monitors and evaluates the appropriateness of the intervention.[footnoteRef:54] The investigation should also be undertaken by qualified professionals based on children's rights and with a child-sensitive approach. Special care must be taken so that the child is not further victimized.[footnoteRef:55] Treating these cases means providing medical, mental health, social and legal services, as well as long-term follow-up services.  [49:  CPC, Article 6. ]  [50: See General Comment No. 5 of the Convention adopted by the CPC Committee, at: https://www.refworld.org/docid/4538834f11.html. ]  [51:  Ibid, para. 12.  ]  [52:  Ibid, Article 19.]  [53:  CPC Committee, General Comment No. 13 (2011) The child's right to freedom from all forms of violence, par. 37, in: https://www.refworld.org/docid/4e6da4922.html. ]  [54:  Ibid, par. 50.]  [55:  Ibid, par. 51.] 

69. The Convention emphasizes the obligation of state authorities to protect children from all forms of sexual exploitation and sexual abuse, as well as the sale and trading of children for any purpose and in any form.[footnoteRef:56] Additionally, the CRC Committee draws attention to the fact that violence often has a gender component. For example, girls may experience more sexual violence at home than boys, while boys are more likely to encounter and experience violence within the criminal justice system. Therefore, States Parties should ensure that policies and measures taken take into account the different risks that girls and boys face in relation to different forms of violence in different settings.[footnoteRef:57] [56:  CPC, Article 33 and 34.]  [57:  General Comments No. 13, paragraphs 19 and 72. ] 

70. The Istanbul Convention, as the most important instrument in the field of preventing and combating violence against women and girls, provides: “gender-based violence against women” shall mean violence that is directed against a woman because she is a woman or that affects women disproportionately;.”[footnoteRef:58] The Convention obliges the state to take legislative measures and other measures for the protection and support of child victims and/or witnesses, including appropriate psycho-social counseling and taking into consideration the best interests of the child. Also, depending on the special needs of the victim, states are obliged to take measures at all stages of investigations and judicial proceedings, in particular to protect the victim from threats and repeated victimization.[footnoteRef:59] The national strategy for protection from domestic violence and violence against women, for the years 2022-2026, shows that women and girls are more exposed than men and boys to a higher risk of gender-based violence.[footnoteRef:60] According to the EULEX Report, from 2019-2021, in 85% of cases, the victims of rape were girls under the age of 18, while all the perpetrators were men.[footnoteRef:61] Similarly, in 2021, 75% of trafficking victims were women and girls, and the majority were under the age of 18.[footnoteRef:62] These data reflect the gender dimension of violence, where sexual violence is presented as a form of gender-based violence and where girls are at greater risk from this form of violence. Furthermore, the state's obligations for the protection of children are seen as twofold, since we are talking about a group vulnerable to violence, i.e. the girl child.  [58:  Istanbul Convention, Article 3(d). ]  [59:  Ibid, Articles 26 and 56. ]  [60:  Government of the Republic of Kosovo, National strategy for protection from domestic violence and violence against women 2022-2026, 2022, in: https://kryeministri.rks-gov.net/wp-content/uploads/2022/05/ALB-Strategjia-Kombe%CC%88tare-pe%CC%88r-Mbrojtje-nga-Dhuna-ne%CC%88-Familje-dhe-Dhuna-ndaj-Grave-2022-%E2%80%93-2026.pdf ]  [61:  EULEX, Evaluation of the treatment of cases of rape by the justice system in Kosovo, Monitoring report, 2022, at https://www.eulex-kosovo.eu/eul/repository/docs/(07.06.2022)Report_AL.pdf]  [62:  Government of the Republic of Kosovo, National Strategy against Human Trafficking in Kosovo 2022-2026, 2022, at: https://mpb.rks-gov.net/Uploads/Documents/Pdf/AL/2472/Strategjia%20TQNJ%202022-2026.pdf ] 

71. The LCP foresees undertaking of protective measures to prevent risks to the child's well-being, where prevention involves the perception of situations and events that threaten the child, as soon as possible and their reaction, including, among others, identifying abuse and increasing safeguards. Moreover, the measures must be accessible, timely and have a long-term positive effect.[footnoteRef:63] [63:  LCP, Article 24.] 

72. Based on what was said above, the Ombudsperson estimates that there is a positive obligation for the state authorities to take operational and preventive measures for the protection of a child, whose life is in danger from the criminal acts of one or more other persons.
73. The Ombudsperson noted that the case of the child victim was handled and addressed by representatives of the responsible institutions in a multidisciplinary approach, in accordance with the CPC requirements, which include: the Police, the CSW, the Shelter, the psychologist and the Prosecutor's Office. This has been specifically identified through DAG meetings. However, the approach of the responsible officials was not in accordance with the procedures and standards that are required to be applied in cases where the victim is a child.
74. Based on the information and case documents, it appears that the child was a potential victim of trafficking. 
75. According to the data from the case files, it derives that the state authorities, even though were informed of the high risk to the child, have decided that the child should return home. This is contrary to the aforementioned ECtHR practice, related to Article 3 of the ECHR. It is important to note that the Police had announced that the risk continued to be of the same level, so the risk assessment was high and could not be lowered considering the circumstances of the case. This proves that the authorities involved in the case: the Prosecution, the Police, the Shelter and the CSW, were aware of the existence of a real and immediate risk of ill-treatment of the child, identified as a victim, by the criminal actions of a third party. 
76. Next, it is important to consider the fulfillment of the second criterion for the emergence of a positive obligation under Article 3 of the ECHR, which, given the circumstances of the case, if the authorities took all reasonable measures to protect the child immediately as soon as they become aware about the dangers she faced.
77. According to case documents, representatives of the Shelter, the CSW, the Police and the psychologist, with the consent of the prosecutor, have decided that the child should return home upon child and her parents' continuous requests. During this process, it is observed, that priority has been given to 11-year-old child and her parent’s wishes and will to return home, despite the risk assessment, which continued to be high.
78. Article 12 of the CPC and Article 7 of the LCP obliges the state to ensure the child, who is able to form his own views, the right to express those views freely in all matters that affect him, but due importance is given to these views with the age and maturity of the child. For this purpose, the child must be given the opportunity to be heard in any judicial and administrative process affecting the child, either directly or through a representative or an appropriate body, in accordance with the procedural rules of the country. However, this obligation is limited depending on the age and maturity of the child and is fulfilled by listening to the child's opinion and does not oblige the institutions to necessarily act on its basis, but to give it due importance. The views of the child should be evaluated on a case-by-case basis.[footnoteRef:64] [64:  CRC Committee, General Comment No. 12 (2009) The child's right to be heard, 2009, no: https://www.refworld.org/docid/4ae562c52.html ] 

79. Take into account the institutional responsibilities in the protection of children from violence and trafficking, their experiences and professional qualifications in this field, the situation on the ground classified as dangerous by the Police, as a specialized body in the field of security, and the sensitivity of the case, the Ombudsperson considers that the institutions involved should have been able to better perceive and predict the danger to the child, than the child's parents, who were considered to be unexperienced in the field of law and public security.
80. The Ombudsperson notes that, although there was a possibility that the child would continue to remain in the Shelter, the authorities decided that the child may return home on 21 July, without taking any additional protective measures. During this time, the only institutional supervision over her was exercised through communication occurred between the CSW and the parents. About a month later, on 28 August 2022, the child has been reported again to the Kosovo Police (KP), where the case for the criminal offense of rape has been initiated, in which case the child, after police procedures, with the CSW reference, was sent again to Shelter. 
81. The Ombudsperson estimates that the authorities did not properly assessed the best interest of the child nor the circumstances of the case, by placing the trust on child’s parents, although the risk assessment was still high. By adding here, the fact that in many case file documents the elements and circumstances for the child's potential danger were mentioned, including here her statements as well. In addition, Administrative Instruction (GKR)-No. 02/2021 on the implementation of child-friendly justice in criminal, civil and administrative proceedings (hereinafter: Instruction No.02/2021)[footnoteRef:65] guarantees that the child, during the procedure or other related processes, must be protected from harm, including intimidation, retaliation and secondary victimization. In the specific case, when the circumstances showed that the child could be the object of threats, coercions or harm, the appropriate conditions had to be created to guarantee the child's safety by taking the necessary measures, the child victim and witness should be offered protection from the Police or by the Custodial Body, in partnership with other public and private entities that provide protection and shelter and not to make their location public.[footnoteRef:66] The LCP defines that all actions and decisions related to the child, taken by parents or guardian, by the institutions, by the services for the protection of the child, by the professionals for the protection of the child, by the courts, by the administrative authorities or by legislative bodies, the best interest of the child must be the prevailing and utmost consideration. The best interest of the child requires a comprehensive effort to ensure the physical, psychological, moral and spiritual integrity of the child and to promote human dignity, taking into account the individual characteristics and social situation of the child.[footnoteRef:67] Furthermore, according to this law, to ensure the best interest of the child, the following principles must be respected: “background of the child considering special situations of abuse, negligence, exploitation or other forms of violence against the child and the potential risk of occurrence of similar situations in the future.”[footnoteRef:68]  [65:  Administrative Instruction (GKR)-No. 02/2021 on the implementation of child-friendly justice in criminal, civil and administrative proceedings, was approved at the 58th meeting of the Government of Kosovo, with Decision No. 04/58, date 14.01.2021]  [66:  Instruction No. 02/2021, Article 20.]  [67:  LCP, Article 5, paragraph 3.]  [68:  LCP, Article 5, paragraph 4, sub-paragraph 4.6.] 

82. Based on the above-mentioned arguments, the Ombudsperson concludes that the authorities did not fulfill the positive obligations they had to protect the child from abuse and inhumane treatment, according to Article 3 of the ECHR, Articles 19 and 34 of the CRC that, Article 56 of the Istanbul Convention and Articles 5, 11.2, 15 (1.2) and 24 of the LCP, since they were aware of the danger to the child and had failed to take all reasonable measures for her protection. 
B.   Fulfillment of obligations for undertaking actions as soon as possible to protect the child from violence
83. As stated above in the case of V.C. versus Italy, the ECtHR has emphasized that the machinery for protection of individual from ill-treatment, provided for in the domestic law, must function in practice within a reasonable time to complete the review on the basis of specific issues presented to the authorities. These obligations are further specified in the LCP. In order for the process to be effective, the LCP requires that actions, once decided through a participatory process, where the opinion of the child and family are also heard, should not be subject to undue delay.[footnoteRef:69] In particular, the protection and further development of the child, which takes into account the child's best interests, should form the main purpose of decision-making.[footnoteRef:70] In all procedures, where child victims of violence are involved, the principle of performing actions as quickly as possible, respecting the rule of law, must be applied.[footnoteRef:71] In addition, Administrative Instruction No. 02/2021 has determined that investigations, procedures and the execution of court decisions, which include child victims, must be given priority and carried out without unjustified delays.[footnoteRef:72]  [69:  Ibid, paragraph 5.3.]  [70:  Ibid, paragraph 5.4. ]  [71:  CPC Committee, General Comments No. 13 (2011) par. 54(d).]  [72:  Instruction No. 02/2021, Article 9.] 

84. According to the Law No. 05/l-060 on Forensic Medicine[footnoteRef:73], respectively in Article 7, the deadlines for performing forensic examinations and the completion of the forensic report are: “1. Medical legal examinations, should be carried out within the reasonable timeframe, as following: medico legal autopsy shall not commence earlier than six (6) hours from the moment of ascertainment of the death; 1.2. toxicological analyses or other analyses should be completed within thirty (30) days or at latest sixty (60) days from the day when the request for these analyses was received; 1.3. in exceptional cases, the timeframe specified in sub-paragraph 1.2 of this Article may be extended following the written approval by the General Director of the Institute. 2. The medico legal report, for the findings under paragraph 1. of this Article, pursuant to relevant provisions of the Criminal Procedure Code, shall be finalized within fifteen (15) days upon receiving the analyses results.”  [73:  Official Gazette of the Republic of Kosovo / no. 11/06 April 2016, Prishtinë.] 

85. While Article 19 of the Law No. 04/L-064 on Kosovo Agency on Forensic obliges the  KFA to: “carry out on time the expertise of the evidence and in addition to the
evidence, to attach to the file the comprehensive report, in which should be given a professional opinion regarding the expertise performed.”
86. In this particular case, it took KFA about 68 days to examine and extract the photo-evidence of the victim's phone. Further, it took KFA about 137 days to do the DNA examination. While IFM needed about 90 days to send the Report on examination conducted in hard copy to the Prosecutor. 
87. Based on the information provided and the case documents, it is noted that the Police had undertaken a series of investigative actions in accordance with the Law on Police[footnoteRef:74], but in this particular case, the delays in the examination of the victim's phone by the KFA greatly influenced the work of the investigative bodies to come faster to the identification of the suspects for the sexual abuse of the child as well as to ensure the relevant evidence obtained from the victim's phone. The Police had been aware of some names of persons suspected of committing the criminal offense in question, but had not taken the appropriate actions in accordance with Article 120 of the CPC. So the investigative bodies had failed to effectively exercise their full mandate, due to the fact that the suspected persons (names mentioned by the child) of sexual abuse of the child, apart interviewing some of them and other actions, namely verification of them, had not even used the method of identifying them based on the photography, according to Article 120 of the Criminal Procedure Code.[footnoteRef:75]  [74:  Law on Police, actually Article 10, defines that the KP has duties and powers: “to protect the life, property and offer safety for all people, detect and prevent criminal acts and offenders, to investigate criminal acts and offenders as well as to perform other duties as assigned by applicable law.” While according to Article 16, A Police Officer has power to identify other person only when: “1.1 there is a reasonable suspicion that the person has committed, is committing, or will commit a criminal act; 1.2. there is a reasonable suspicion that the person poses a danger to persons or property or is causing a disturbance; (...).”]  [75: CPC, Article 120, (Identification of Persons or Objects): “1. Where there is a need to establish whether a witness can recognize a person or an object, such witness shall first be asked to provide a description of and indicate the distinctive features of such person or object. 2. The witness shall then be shown the person with other persons’ unknown to the witness, or their photographs, or the object with other objects of the same kind, or their photographs. 3. The witness shall be instructed that he or she is under no obligation to select any person or object or photograph, and that it is just as important to state that he or she does not recognize a person, object or photograph as to state that he or she does. 4. A record shall be kept of the description obtained under Paragraph 1 of this Article, the time and date of that description, and those present when the description was given. A record shall also be kept of the identification made under Paragraph 2 of this Article, including the time and date of that identification and photographs of those other persons or objects. 5. The identification of a person or object under this Article may be overseen by the police or by the state prosecutor. The record made under Paragraph 3 of this Article shall be entered into the case file.” ] 

88. The Ombudsperson finds that the KFA, the IFM and consequently the Police, had failed to effectively exercise their full mandate to take action as soon as possible to protect the child from violence, as required by the LCP and by Instruction no. 02/2021.
C. Fulfillment of special obligation for child protection in accordance with the Juvenile Justice Code, the Law on Child Protection and other laws
89. Juvenile Justice Code (JJC) contains a special chapter for the protection of child victims or witnesses, and also clarifies what the term child means as well as what is understood with a term minor.[footnoteRef:76] Definition according to this Code: “juvenile - a person who has reached the age of fourteen (14) but has not reached the age of eighteen (18).” - it is extremely important to be used and applied correctly by law enforcement, but not only. In the course of this, the Criminal Code, in Article 225 (Definitions related to criminal offenses against sexual integrity), paragraph 1, determines: “1. Term ‘’Consent’’ means: 1.1. the voluntary agreement of a person who has reached the age of sixteen (16) years to engage in the sexual act in question. 1.2. the voluntary agreement of two persons who have reached the age of fourteen (14) years and where difference in their ages does not exceed two (2) years to engage in the sexual act in question.” While Article 227 (Rape), paragraph 1, determines: “Whoever subjects another person to a sexual act without such person’s consent shall be punished by imprisonment of two (2) to ten (10) years.” [76:  JJC, Article 3, paragraph 1, sub-paragraph 1.2: “juvenile - a person who has reached the age of fourteen (14) but has not reached the age of eighteen (18)”] 


90. The Ombudsperson notes that the state authorities, who have been involved in the case, but also some media, referred to the 11-year-old child as a minor, which in the spirit of the implementation of this Code and other circumstances is not only a distortion of the facts, but it can also be considered as re-victimization of the child, include here the fact without ascertaining the age of the suspects for the given crime, among others, it raises the level of responsibility of both the victim and the person(s) as perpetrators of criminal offenses. Moreover, based on the case documents, the child, in the hearing process as a witness, on 7 July 2022 was treated as a minor.

91. According to the JJC, the best interest shall be the prevailing consideration during the whole procedure and actions taken against the child and juvenile.[footnoteRef:77] The child must be provided with full legal assistance during the criminal investigation. The Criminal Code, in Article 112, paragraph 6, has determined that the child as a victim of criminal offence shall have an authorized representative at all stages of criminal proceedings. For the purpose of this Chapter, an authorized representative shall mean the representative as specified in paragraph1 of Article 63 of Criminal Procedure Code.[footnoteRef:78] Also Article 120 of this Code (Legal Defense) has determined: “1. The legal defense for the victim children shall be done mutatis mutandis in accordance with the Article 63 paragraph 1 and 2 of the Criminal Procedure Code. 2. In cases when the victim or his legal representative engages no authorized representative, the court or the state prosecutor or any other authority heading the proceedings shall appoint ex officio an authorized representative at public expenses.” In the legal system, judicial and extrajudicial procedures must be followed in the best interest and in full respect of the rights of the child, including the right to be protected from all forms of violence.[footnoteRef:79] In order to protect the rights of the child and the legitimate interests of children throughout the process, they should be given access to mediation, free and independent legal services and advocacy and support services. In addition, the LCP has determined that the child who has been victimized by the violation of the legislation in force is provided with free legal aid for the realization and protection of his/her rights.[footnoteRef:80] Therefore, the responsible authorities had not provided the child with the appropriate legal protection, in accordance with the JJC and the LCP. [77:  JJC, Article 4, paragraph 1. This basic principle is emphasized by this Code in Part Five, Chapter II, Article 110 (Protection of child victims or witnesses): “Every victim or witness child shall, in the context of this Chapter, have the right that his best interest to be the prevailing consideration.”]  [78:  CPC, Article 63: “he injured party may be represented by a representative who shall be a member of the bar of
Kosovo; 2 The injured party may be represented by a victim advocate; 3. The injured party may represent himself or herself.”]  [79: In 2009, the Specialist Group on Child-Friendly Justice (CJ-S-CH) drafted the Council of Europe guidelines on child-friendly justice.]  [80:  LCP, Article 56, paragraph 1.] 

92. According to the case file, on 7 July 2022[footnoteRef:81] the child has been interrogated as a witness. Moreover, this document contained the information that the forewarning has been red to the defendant with the provision of Article 25, paragraph 1: “This is a criminal investigation. You are obliged to testify. You are obliged to tell the truth. If you do not tell the truth, you may be prosecuted under Article 390 or 391 of the Criminal Code. If you believe that you may convict yourself as a result of the answers to the questions, you may refuse to answer. If you believe you need the assistance of a lawyer as a result of answering a question, you can engage and consult with a lawyer. This criminal investigation seeks to find the truth and as accurate a recollection of the facts as you can provide. If you do not understand the question you have been asked, you should ask for the question to be asked differently. If you believe that there is a document or other evidence that can help you answer the question more accurately or remember the facts more clearly, you are obliged to tell us. If you need help, translation, or a short and reasonable break from this session, you should ask for it. Do you understand these rights In the course of this, articles 390 and 391 in this provision refer to the Criminal Code [footnoteRef:82]: [81:  Minutes on the hearing of the injured witness, RN.20/2022.]  [82:  Official Gazette of the Republic of Kosovo /Nr.19/13 July 2012, Prishtinë.] 

“Article 390
                                                                False report or charge 
1. Whoever falsely reports to an official person charged with the duty to investigate or prosecute that a particular person has committed a criminal offense prosecuted ex officio, while knowing that such person is not the perpetrator, shall be punished by fine or imprisonment of three (3) months to three (3) years.
2. Whoever provides false evidence of a criminal offense or in any other manner causes the initiation of criminal proceedings for an offense prosecuted ex officio against a person whom he or she knows did not commit the offense shall be punished as provided for in paragraph 1 of this Article. 
3. Whoever reports that he or she has committed a criminal offense prosecuted ex officio, even though he or she has not committed such offense, shall be punished by a fine or by imprisonment of up to three (3) months.
 4. Whoever reports to an official person charged with the duty to investigate or prosecute that a criminal offense which is prosecuted ex officio has been committed, even though he or she knows that the offense has not been committed, shall be punished as provided for in paragraph 3 of this Article. 
Article 391
False statement under oath
1. Whoever, having taken an oath before an authority competent to administer affidavits or oaths, and thereafter signs an affidavit or states any matter that he or she does not believe to be true, or knowingly conceals or omits to state any matter relevant to the proceedings shall be punished by a fine or by imprisonment of up to three (3) years.
2. When the declaration provided for in paragraph 1 of this Article has been given in the course of criminal proceedings, the perpetrator shall be punished by a fine or imprisonment of up to five (5) years. 3. When the perpetrator of the criminal offense provided for in paragraph 1 of this Article voluntarily withdraws his or her statement before the end of his or her testimony the court may attenuate the punishment.” 
93. The Ombudsperson notes that the child, when she has been interrogated as an injured witness, was not a minor, therefore it cannot be forewarning that she may be criminally prosecuted, when it is known the fact that persons under the age of 14 are criminally irresponsible. Consequently, the child subject of this report,  as a victim or as a witness, has the right to express her views, opinions and beliefs freely, in her own words, and has the right to contribute to decisions affecting her life, including the decisions taken during the judicial process, guaranteed by Article 7 of the LCP.[footnoteRef:83] Therefore, in this case, the responsible authorities had failed to properly implement Part Five, Chapter II (Protection of child victims or witnesses) of the CRC and Article 7 of the LCP. [83:  Article 7 of the LCP states: “1. In all actions and decisions that have to do with the child, taken by parents or guardians, institutions, child protection services, child protection professionals, courts, administrative
authorities or legislative bodies, have the obligation to guarantee the child who is capable of having his or her views, the right to freely express such views on any matter pertaining to him/ her, by assessing them in accordance with his/her age and degree of maturity, either directly, either through a representative or an appropriate body, in accordance with the rules of procedure of the legislation in force 2. In all actions undertaken in accordance with this Law and the applicable legislation, especially in administrative matters and court proceedings, the views and wishes of the child should be considered in accordance with the age and degree of maturity of the child. (...)”.] 

94. According to the JJC, in cases where a procedure is applied for a criminal offense committed against a child, the institutions act with special care towards the child who has suffered damage from the criminal offense, taking into account his/her age, personal characteristics, special needs, education and the environment in which the child lives, in order to avoid possible harmful consequences for his/her education and development. In the spirit of this, the CRC also determines that the state must take all appropriate measures to promote the physical and psychological recovery and rehabilitation of child victims and witnesses of violence[footnoteRef:84] as well as of their families, if necessary. Such services should be provided without delay and in an environment which promotes child's health, self-respect and dignity. Such obligations are also foreseen by the Istanbul Convention. Moreover, the LCP has determined that the child victim of abuse should not be left without psychological support or other forms of assistance.[footnoteRef:85] According to the case documents, the Ombudsperson  notes that the child was sent to the Shelter on 22 June 2022, and the first psychotherapy session for her began on 28 June 2022, all this delay has been caused due to the absence of a psychologist at this center. The Ombudsperson reiterates the fact that violence against children is extremely complex and has serious psycho-social consequences, which directly affect children's growth and development. Researches show that if a child has experienced any form of abuse and has not received the necessary support, it will have negative consequences later as an adult and will be difficult to overcome without adequate treatment.[footnoteRef:86] Therefore, in this case, provision of psychological services was delayed. [84: CRC, Article 39.]  [85:  LCP, Article 57, paragraph 5.]  [86:  Ombudsperson’s Opinion regarding the impact of violence on the health and social life of children, as well as the measures to be taken by the responsible institutions (November 15, 2016).] 

95. Further, the JJC has determined that the Victims Advocacy and Assistance Office shall be obliged to ensure protection of the rights of victims in the justice system. This obligation mainly exists during the investigation proceedings, prosecution and punishment of the offender.[footnoteRef:87] Also, the Victims’ Defense Council is an authorized representative who shall have the jurisdiction to inform the injured party of his rights and to represent the interests of the victim in the proceedings in the prosecutor’s office and court, and when necessary shall refer the victim to other service providers.[footnoteRef:88] According to the LPCTHBPVT, in cases where a criminal offense contains any of the elements of the offense of human trafficking, from Article 5 of this law, such offense will be considered as an offense related to human trafficking.[footnoteRef:89] Consequently, victims of criminal offenses from this Article can be considered victims of trafficking and as such enjoy all the rights provided by law.[footnoteRef:90] In addition, the LCP has determined that in all actions and decisions related to obtaining the child's point of view, this requires, among other things, that the child receive free legal aid in accordance with the legislation in force.[footnoteRef:91] According to case documents in VAAO, it is said: “The interview of the 11-year-old minor took place on 07.07.2022 by case Prosecutor,  where the representatives of the relevant institutions were also present; Victim Protector, Social Worker, Psychology. The interview was held correctly.” Further, in case documents it is stated that on the day when the Direct Assistance Group (DAG) met and the child was released from the Shelter, the Victim's Protector was absent for reasons, according to them: “Victim Protector was not present due to his busy schedule (with hearings and work cases).” This reasoning provided by Victim Protector was not reasonable considering the seriousness and sensitivity of the case as well as the age of the girl child, that places her at a more sensitive risk of gender-based violence. The legislation requires that cases that involve children must be treated with priority and seriousness. Moreover, according to case documents in VAAO, it is not observed that the child was notified of her rights as a victim and injured party. Therefore, VAAO had failed to fully implement Articles 117 and 118 of the CRC. [87:  JJC, Article 117.]  [88:  Ibid, Article 118.]  [89:  LPCTHBPVT, Article 10. ]  [90:  Standard Operating Procedures for Trafficked Persons (SOPTP) states: “An alleged trafficked person enjoys the same rights and treatment as the identified victims from the beginning of the identification process.” Additionally, according to SOPTP, victims of trafficking must be informed of their rights: “The right to be treated equally with the other party. The right to request psycho-physical protection. The right to use the language you speak and understand. The right to have your case treated confidentially. The right to medical assistance and treatment. The right to safe housing. The right to food and clothing. The right to feel comfortable. The right to contact your relatives or chosen ones. The right to ask questions and propose evidence. The right to formal and non-formal education. The right to compensation. The right to stay in the territory of Kosovo. The right to suspension of deportation. The right to return to the country of origin or resettlement in a third country. The right to be treated as a protected witness. The right to free engagement of the authorized representative. The right not to be punished for the crimes you have committed as a result of being trafficked. The right not to confront the perpetrator of the criminal offense.”]  [91:  LCP, Article 7, paragraph 3, sub-paragraph 3.5.] 

96. LPCTHBPVT, in Article 5 (Elements of the offense of trafficking in human beings) determines: “1. s determined by Article 171 of the Kosovo Criminal Code, elements of trafficking in human beings consist of: 1.1. recruitment; 1.2. transportation; 1.3. transfer; 1.4. harboring or reception of persons, by means of the threat and use of force or other forms of coercion; 1.5. abduction; 1.6. fraud; 1.7. deception; 1.8. abuse of power or of a position of vulnerability, and 1.9. giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for exploitation purposes.” Further, paragraph 3 of this Article stipulates: “When the conduct referred to in paragraph 1. of this Article involves a child, it shall be a punishable offence of trafficking in human beings, even if none of the means set forth in paragraph 1. of this Article has been used, in accordance to the Criminal Code of the Republic of Kosovo.” So the identification of a person as a victim of trafficking or a possible victim of trafficking requires the presence of at least one of the indicators defined in the Administrative Instruction (GKR-No-10/2017 on the List of Indicators for Formal Identification of Victims of Trafficking in Human Beings, namely Article 4: “1.1. Action: Recruitment, transportation, transfer, harboring or reception of persons; 1.2. Means: Threat, use of force, other forms of coercion, abduction, fraud, deception, omission, abuse of power or position of vulnerability, giving or receiving payments or benefits in order to obtain the consent of a person that has control over another person; 1.3. Purpose of exploitation: Exploitation includes, but is not limited to prostitution, pornography or other forms of sexual exploitation, begging, forced or compulsory labor or services, slavery or practices similar to slavery, servitude or removal of organs.” In order to identify a person as a victim of trafficking or a possible victim of trafficking, the presence of at least one of the indicators mentioned in this article is required. If the victim of trafficking is a child, any of the actions used, for the purpose of exploitation, is considered human trafficking even if it does not include any of the means as in paragraph 1.2 of this article. In this context, according to Police case documents, regarding the issue of the return of the child to the family, the Police had emphasized that the risk assessment was high and could not be diminished given the circumstances of the case.
97. According to LPCTHBPVT provisions, child victims receive special treatment, aimed at preventing another victimization. Also, the interview with child victims is done without unreasonable delay after reporting the facts to the relevant authorities.[footnoteRef:92] Based on the case documents, the child was interviewed 16 days after the case has been reported and it was not clear what the reasons were for this delay. [92:  LPCTHBPVT, Article 16.] 

98. The Custodian Body also plays a very important role in the protection of children's rights. Law no. 04/L-081 defines the Custodian Body as a municipal professional body responsible for social affairs, responsible for protecting the interests of children and adults, consisting of an expert group that operates within the Center for Social Work. This body, in this particular case, had not acted, had failed to undertake actions in accordance with the legal obligations, in the comprehensive professional assessment of the child's needs and in seeking protective measures from the court,[footnoteRef:93] since there was reasonable suspicion that the child may have been a victim of sexual abuse, among others. From the information and documentation provided regarding the case, it appears that the Custodial Body has not dealt with the case at all. Further according to the LCP, the Custody Body means the responsible body, acting within the CSW responsible for the protection of the child.[footnoteRef:94] [93:  Law no. 02/L-17 for Social and Family Services and Law no. 04/L-081 for the amendment and completion of Law no. 02/L-17 for Social and Family Services.]  [94:  LCP, Article 3, paragraph 1, sub-paragraph 1.45. LCP, Article 3, paragraph 1, sub-paragraph 1.7, defines that Child Protection shall mean the prevention of and response to violence, maltreatment, abuse, exploitation and negligence, kidnapping, sexual abuse, trafficking of the child and child labour in and outside the house ë.] 

99. Further, the LCP in Article 27 (Separation of the child from the family), has defined: “1. The child shall not be taken away from the care of a parent or parents or guardians without their consent or without a court order. 2. Exceptionally, whenever the guardianship body has grounded reasons to believe that there is serious direct risk to the child’s health, safety or well-being, the guardianship body may enter any facility and take the child to a safe place, where he/she will have care for a period not exceeding seventy-two (72) hours. 3. Before the seventy-two (72) hour period has expired, the guardian body must present the case to the competent court, which decides on the custody of the child. If the circumstances so require, the court may issue an assessment order for a period of twenty-one (21) days to allow for further investigation and evaluation, to which time the case must be referred to the court for further consideration. 4. A child cannot be separated from his/her parents or guardian against his/her will and desire, except in cases when such separation is in the best interest of the child, the child is at risk, or such separation is inevitable, and if this separation is required by law or by a final court decision. If the child is separated from his/her parents or guardian, child’s opinions and desires should be taken into consideration and documented in the documentation that is developed for this purpose. The opinion of the child should be heard and documented by social services or the court. (...).” According to case documents at the CSW, it is noted that, after the child was sent to the Shelter, on 22 June 2022, 5-8 days had passed when the consent of the child's parents was given [footnoteRef:95] for their daughter to be accommodated in the Shelter, assessing the best interest of the child, while the police developed the necessary procedures. So, the case happened on 22 June 2022, while the consent of the parents for their separation from the child, respectively for accommodation of the child in the Shelter was given on 27 June 2022, no. prot. 839, and on 30 June 2022, no. prot. 871. Consequently, in the specific case, the legal authorizations arising from Article 27 of the LCP were not implemented. [95:  CSW- No. prot. 871, date 30.6.2022, and No. prot.839, date 27.6.2022.] 

100. LCP in Article 30 (Child Protection Houses) has defined: “1. This law establishes homes for the Protection of Children from the respective Ministry of Labor and Social Welfare, under the relevant Law on Local Self-Government, under the Centers for Social Work where relevant basic and prosecution courts operate [..] 3. Child Protection Houses shall provide emergency child protection services, no longer than three (3) days. 4. he houses shall also serve as centers for conducting the procedures in all cases of violence, with special emphasis on offenses against sexual integrity, when the child is a victim or a witness. Provide counselling services, especially for different therapies, and shall also serve as temporary shelter for children who are unable to return home, children who cannot be accommodated in family shelters or children who are at home but are required to leave from there because their lives or health are highly endangered [...].” The Ombudsperson, with regard to implementation of the LCP had published Report with Recommendations for the Government of Kosovo, for the Judicial Council of Kosovo and for the Independent Media Commission, to approve the relevant sub-legal acts .[footnoteRef:96] The LCP had authorized the competent institutions to issue 18 sub-legal acts within one year from its entry into force in July 2020, among these sub-legal acts was the relevant act, which regulates the organization and scope of homes for child protection. Until publication of this Report, the Ombudsperson notes that sublegal act for organization and scope of child protection homes, as the main precondition for the implementation of Article 30 of the LCP, has not yet been issued. [96:  For more details, see Ex-Officio Recommendation Report no. 381/2020 Regarding Implementation of the Law on Child Protection, 2021, in: https://oik-rks.org/raportet/ex-officio-raportet/ [last seen on 3.1.2021].] 

101. The Ombudsperson  also notes that the failure to implement legal authorizations arising from Law no. 02/l-121 on Dwelling and Emplacement (Law no. 02/l-121)[footnoteRef:97] has contributed not only to hindering the development of investigations, but also to increasing the commission of such criminal acts. Law no. 02/l-121, among other things, also regulates the registration and de-registration of the guest and obliges to keep relevant evidence. Tourist and hotel facilities, including motels, are obliged to keep "guest records", which are kept on computers or hard copies with the data of citizens who have been admitted for overnight or rest, vacation or temporary stay.[footnoteRef:98] The lessee of the motel, i.e. the person employed by the lessor, has the obligation to inform and notify persons under the age of 16 when they are staying together with parents, guardians or close family members, keeping the following information: name and last name; personal number; date of birth; gender and nationality.[footnoteRef:99] Also, this Law stipulates that the lessor is obliged to enable the competent body official or the police access to the guests’ evidence and give the data from the evidence if required, in compliance with legal provisions.[footnoteRef:100] According to Article 23, the supervision of the implementation of the provisions of this law is carried out by the Ministry of Internal Affairs. [97:  Official Gazette of Republic of Kosovo /Prishtinë: Year III / No. 40 / 15 October 2008.]  [98:  Law No.02/l-121, Article 2.]  [99:  Ibid, Article 8.]  [100: Law No.02/l-121, Article 12, paragraph 1 (Keeping evidences on guests).] 

102. On 27 June 2022, the Prosecutor's Office has issued an warrant ordering the responsible person of the motel, where the alleged rape has been committed, to allow the withdrawal of the video recordings from the cameras located at the entrance to the courtyard of this motel, for the specified period and visitor records.[footnoteRef:101] Based on the documents, it appears that only the data of cars‘ license plates resided in this facility had been taken but not the data of visitors to the given motel, which made it difficult for the investigative bodies to identify as soon as possible suspected perpetrators of criminal offense. [101:  KP: Report – implementation of the Instruction No. RNM.No.20/2020, of 4.7.2022.] 

103. The Ombudsperson estimates that failure to keep evidence, according to Law no. 02/L-121, by the responsible persons of the given facility, in addition to the legal violations, in this particular case had a negative impact on investigation process by investigative bodies
Findings of the Ombudsperson 
104. The Ombudsperson, upon review of relevant national and international legislation, the case documents, the information and data presented by the relevant institutions, finds that in this particular case there was violation of basic rights and freedoms of children, namely violation of the positive obligations of the state to protect the child from abuse and inhumane treatment, according to Article 3 - Prohibition of torture, of the ECHR, Articles 19 and 34 of the CRC, Article 56 of the Istanbul Convention and Articles 5, 11.2, 15 (1.2) and 24 of the LCP, since the Prosecutor's Office, the Center for Social Work, the Police and the Defender of Victims were aware of the danger threatening to the child and had failed to take all reasonable measures to protect her.
105. The Ombudsperson considers that prioritizing of the view and the consent of the child and the parents over Police report on the high risk level, as a reason for releasing the child from the Shelter, was a wrong assessment and had serious consequences for the child that had contributed directly to her re-victimization. Taking into account the institutional responsibilities in protection of children from violence and trafficking, their experiences and professional qualifications in this field, the situation on the ground, classified by the Police as dangerous (the Police as a specialized body in the field of security), the age of child and her vulnerable position as a victim of gender-based violence, the Ombudsperson  considers that the institutions involved bear a higher burden of responsibility and should have been able to better perceive and anticipate the risk, which threatened the child, rather than the child's parents, who were considered lay in the field of law and public safety.
106. The Ombudsperson noted that, despite the legal possibilities, no additional protective measures were taken to protect the child from violence after leaving the Shelter. During this time, the only institutional supervision of the child was exercised through communication between the CSW and the parents. The Ombudsperson reiterates that the best interest of the child requires a comprehensive effort to ensure the physical, psychological, moral and spiritual integrity of the child and to promote human dignity, taking into account the individual characteristics and other circumstances of the case. In the specific case, the responsible authorities had failed to implement Article 5 of the LCP, namely to ensure the best interest of the child, which Article obliges increased care in relation to the child's history, taking into account the special situations of abuse as well as the possible risk that similar situations will occur in the future. Consequently, the Ombudsperson concludes that the authorities did not act in the best interest of the child.
107. The Ombudsperson finds a violation of the principle of taking actions as soon as possible, as required by Article 5 of the LCP and according to Instruction No. 02/2021, which has prevented undertaking of actions as soon as possible to protect the child from violence and investigation of criminal offences. It took KFA about 68 days to examine and removing photo-evidence from victim's phone and about 137 days to do the DNA examination. While IFM needed about 90 days to send the report to the Prosecution in hard copy. In none of case files, there are no attempts or actions to speed up the actions and prioritize them according to the legislation in force, taking into account the age of the child and case circumstances. 
108. The Ombudsperson, based on case documentation, estimates that the investigative bodies were aware of some suspected persons mentioned by the child victim, but had not taken the appropriate actions in accordance with Article 120 of the CCP.
109. The Ombudsperson, based on the analysis of the case documents and of the relevant legal provisions, notes that there was no adequate legal protection for the child, according to the JJC and the LCP, because the child was treated as a minor and her rights according to the law has not been red to her. Therefore, the Ombudsperson, based on case documents, estimates that the VAAO had failed to fully implement Articles 117 and 118 of the JJC.
110. The Ombudsperson notes that the state authorities that have been involved in the case, as well as some media, has referred to the 11-year-old child as a minor, which in the spirit of the implementation of the JJC as well as other circumstances can be considered as re-victimization of the child. Moreover, based on case documents, during the hearings as a witness, the child was treated as a minor. The Ombudsperson reiterates that children under the age of 14 are criminally irresponsible. Consequently, the given child, as a victim or witness, has the right to freely express his/her views, opinions and beliefs, in his/her own words, and has the right to contribute to decisions that affect his/her life, including decisions taken during the judicial process. Therefore, the Ombudsperson concludes that the responsible authorities had failed to properly implement Part Five, Chapter II (Protection of child victims or witnesses) of the JJC and Article 7 of the LCP.
111. The Ombudsperson estimates that the custodian body has not dealt with the case at all, as a professional municipal body for social issues, responsible for protection of children and adults’ interests.
112. The Ombudsperson ascertains that provision of psychological services had been delayed, in the context of the fact that violence against a child is extremely complex and has serious psycho-social consequences, which directly affect the growth and development of the child and that the approach based on children's rights requires a quick and efficient response.
113.  The Ombudsperson notes that there is no decision from the responsible authorities regarding the case of placing the child in the Shelter and her release from the Shelter in accordance with Article 27 of the LCP.
114. The Ombudsperson estimates that the failure of the Ministry of Finance, Labor and Transfers to draft the relevant sub-legal act, which regulates the organization and scope of child protection homes, as the main precondition for the implementation of Article 30 of the LCP, constitutes a violation of Article 65 of LCP. 
115. [bookmark: _Toc529190000]The Ombudsperson estimates that the failure to implement legal authorizations arising from Law no. 02/L-121 on Dwelling and Emplacement, more precisely the failure to keep evidence for guests, had hindered the development of investigations for the investigative bodies and prevention of the commission of criminal offenses against sexual integrity.
Therefore, based on what has been stated above, the Ombudsperson, pursuant to Article 135, paragraph 3, of the Constitution of Republic of Kosovo “[...] is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” According to the meaning of Article 18, paragraph 1.2, of the Law on Ombudsperson: “(...) has the responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)”; as well as to: “To recommend (...) promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, paragraph 1.7),  
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Therefore, the Ombudsperson
RECOMMENDS
Kosovo Prosecutorial Council 
· Taking measures to ensure accountability for the responsible officials involved in the case, due to their failure to fulfill their legal obligations.
· Mandatory training of officials dealing with cases where children are victims/witnesses, available protective measures and the best interest of the child.
· In cases when the child is a victim of sexual violence or a witness, such cases to be handled efficiently and urgently, in accordance with the best interest of the child.
· In cooperation with the Academy of Law, to prepare special training modules for prosecutors related to minors, specifically for Part Five (Protection of child victims of criminal offenses) of the Juvenile Justice Code, for the Law on Child Protection and for The fifth chapter of Law no. 04/L-218 on Prevention and Combating Human Trafficking and Protection of Victims of Trafficking.
· Increasing of professional capacities of victims' protectors in cases where children are victims of trafficking, through mandatory training, specifically for Part Five (Protection of child victims of criminal offenses) of the Juvenile Justice Code and the Law on Child Protection. 
· In cases where the child is a witness or victim of crime, to provide free legal representation under the Juvenile Justice Code and the Law on Child Protection.
Kosovo Police 
· In cases where the child is a victim of sexual violence or a witness, such cases should be handled effectively and urgently, in accordance with the best interest of the child.
· In cases where the child is a witness or victim of crime, to provide free legal representation under the Juvenile Justice Code and the Child Protection Law.
· For Police officers who work with children as witnesses or as victims of crime, professional training to be provided, specifically for Part Five (Protection of child victims of criminal offenses) of the Juvenile Justice Code and for the Law on Child Protection. 
Ministry of Internal Affairs 
· To supervise implementation of the provisions of Law no. 02/l-121 for residence and place of residence, specifically for keeping evidence for guests, as required by tourist and hotel facilities.
· To investigate and undertake relevant legal measures against the persons responsible for the non-supervision of the implementation of Law no. 02/l-121 on Dwelling and Emplacement, specifically for keeping evidence for guests, as required by tourist and hotel facilities.
Ministry of Finance, Labor and Transfers  
· To draft sub-legal acts for the organization and the scope of child protection homes, as the main precondition for the implementation of Article 30 of the Law on Child Protection, and send it for approval to the Government of the Republic of Kosovo as soon as possible.
· To determine the standards and approve establishment of houses for the protection of children, according to Article 30, paragraph 2, of the Law on Child Protection.
· To undertake all necessary measures for the provision of psychologists in Shelters.
Kosovo Forensic Agency 
· To determine the detailed procedures and deadlines from the moment when the evidence is admitted, respectively the cases that are sent for examination until the report is sent to the requesting authority, whenever children, victims of sexual violence are involved.
· To urgently implement the cases referred by the competent bodies, whenever child victims of sexual violence are involved.
Institute of Forensic Medicine 
· To include in the policies and internal documents of the Institute the principle of prioritizing cases involving child victims of violence.
· To urgently implement the cases referred by the competent bodies, whenever child victims of sexual violence are involved.
Municipality of Prishtina 
· To increase the professional capacity of the Custodian Body to exercise its full mandate according to the law, in cases where children are victims of violence.
· To increase the capacities with the necessary number of professional staff in the Center for Social Work and to prepare mandatory, special training modules for them, specifically according to the Law on Child Protection and according to the Juvenile Justice Code, Part Five (Protection of child victims of criminal offences).
Center for Social Welfare in Prishtinё 
· The Center for Social Work, in all cases where the child is placed or resides in a shelter without the consent of the parents or guardian, must take care that in accordance with Article 27 of the Law on Child Protection, before the period of seventy-two (72) expired hours, submit the case to the competent court, which decides on the custody of the child.
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 
Warmly submitted,
Naim Qelaj
Ombudsperson

Rr./Ul. Migjeni nr./br.21 • 10000 • Prishtinë/Priština • Kosovë/Kosovo
Tel: +383 (0) 38 223 782, 223 783, 223 784 • Fax: +383 (0) 38 223 790
www.oik-rks.org • info.oik@oik-rks.org
2


Rr./Ul. Migjeni nr./br. 21 • 10000 • Prishtinë/Priština • Kosovë/Kosovo
Tel: +383 (0) 38 223 782, 223 783, 223 789 • Fax: +383 (0) 38 223 790
www.oik-rks.org • info.oik@oik-rks.org
30
image1.jpeg
Republika e Kosovés * Republika Kosovo ¢ Republic of Kosovo
Institucioni i Avokatit té Popullit « Institucija Ombudsmana » Ombudsperson Institution





