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Prishtinë, 31 January 2022

Mr. Albin Kurti, Prime Minister  

Government of Republic of Kosovo  
Government Building, “Nëna Terezë” Square 
10000 Prishtinë
Ex officio No. 40/2022

Ombudsperson’s Opinion regarding the reasonableness of measures undertaken by the Government of the Republic of Kosovo through the Decision no. 01/55 of 21 January 2022 on general and special measures for control, prevention and combating COVID-19 pandemic in the Republic of Kosovo, in relation to the restriction of human rights and fundamental freedoms 
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Prishtinë, 31 January 2022

1.   The Government of Republic of Kosovo, in the meeting held on 21 January 2022, issued the Decision no. 01/55, on general and special measures for control, prevention and combating COVID-19 pandemic in the Republic of Kosovo. The government approved measures, which in terms of border policies restrict / hinder the entrance into the territory of Kosovo of persons who do not have proof of three doses of vaccine against COVID-19, or at least do not have two doses and negative PCR test not older than 48 hours before departure. 
The purpose of this Opinion is to analyze the reasonableness of the measures undertaken by the Government of Kosovo with Decision no. 01/55, on general and special measures for the control, prevention and combating COVID-19 pandemic in the Republic of Kosovo in relation to restrictions on human rights and fundamental freedoms. This Opinion should not be understood as challenging the goodwill, as challenging the Government's intention to protect public health in Kosovo, or challenging health experts’ assessments. But, from human rights point of view, the restrictions imposed to this extent seem to be harsh, disproportionate and as such unquestionably affect human rights. These measures imposed actually by the Government are tougher, compared to the measures applied by other countries in the region, which in terms of the rate of virus infections do not stand better than our country. 
Government Decision no. 01/55, of 21 January 2022

The two most discussed points of measures that were applied with this Government’s Decision were point B and point D that concerns the entry and exit of citizens in and from the Republic of Kosovo and the restriction of movement:
B. [Entrances and exits of citizens in and from the Republic of Kosovo]

2. Every person entering Republic of Kosovo must own one of the following [proof- evidences:

2.1 Certificate of vaccination with three (3) doses (or with one dose of Janssen vaccine and booster dose) against COVID-19;

2.2 Two-dose (or one-dose Janssen) vaccination certificate against COVID-19, together with a negative RT-PCR test for COVID-19, not before than 48 hours before departure (for passengers traveling by plane) or 48 hours before arrival at the border point (for those entering by land)

3. Released from the request to possess any of the evidences according to point 2.1 to 2.2 are:

3.1 Persons who enter Kosovo through the airport or through land border points and leave Kosovo (transit) within three (3) hours through the airport or land border points, providing that when entering he/she signs a declaration that he/she will leave Kosovo within three ( 3) hours and that the exit at the border point is different from the border entrance; 

3.2 Persons working as professional transporters (drivers), provided that they comply with the protocol for international transport for protection against COVID-19;

3.3 Citizens of the Republic of Kosovo who have left Kosovo in the last 12 hours;

3.4 Foreign citizens who pass through Kosovo through organized transport by bus or regular international line, transit, provided that a declaration is signed that they will leave the territory of Kosovo within five (5) hours;

3.5 Foreign diplomats, accredited in Kosovo and members of KFOR troops;

3.6 Persons under the age of twelve (12) years;
3.7 Citizens of the Republic of Kosovo who do not have two doses of vaccine are obliged to perform home quarantine for a period of seven (7) days from the entry into the territory of the Republic of Kosovo;

3.8 Persons with medical proof from the specialist physician of the respective field that they have side effects and are exempt from vaccination. Such persons must present a negative RT-PCR test for COVID-19, administered not earlier than 48 hours before departure (for passengers entering by air) or 48 hours before arrival at the border crossing point (for those entering the country by road).

3.9 Persons from the age of 12 to the age of 16 must have a negative RT-PCR test not older than 48 hours.

[.............]

D. [Restriction of movement]
14. The curfew- restriction of citizens' movement will be from 22:00 to 05:00, except:

14.1 Cases of urgent nature (to seek medical help, purchase medication, provide care or medical assistance, avoid injury or escape an injury risk);

14.2 Movement of health workers, safety personnel and operators performing public works or services 
14.3 Night shift personnel of economic operators ensuring the functioning of the supply chain (including the transport of goods / services), but with the condition that they are equipped with a special permit from the EDI system of Tax Administration of Kosovo;

14.4 Persons who provide proof that they must be at the airport during the curfew, because of their travel by plain;

14.5 Persons to whom a special temporary permit is applied issued by the Emergency Operational Center of the Ministry of Internal Affairs, according to point 16, due to the necessity of movement during the curfew.

15. Employers are obliged to ensure that their employees, who are subject to the restriction from point 14, have enough time to travel to their homes.

16. The Emergency Operations Center of the Ministry of Internal Affairs may issue a special permit, for persons who provide sufficient evidence on the necessity that time of restriction of movement is extended temporary for them.
Reactions to the new measures applied by the Government
2. By entrance into force of the Decision and the start of the application of new measures by the border authorities, at the border crossings points of Kosovo with neighboring countries caused confusion and dissatisfaction among citizens who were not allowed to enter our territory as a result of the application of new measures.

On 23 January 2022, the Minister of Health of Northern Macedonia disclosed concerns of the citizens of Northern Macedonia, who have family, business and other obligations related to Kosovo, significantly limited by these measures, stating that the situation with the pandemic in our countries is almost the same.

3.   On 24 January 2022, media reported on a protest of Albanian citizens at Morine crossing point at Albania-Kosovo border by requiring from the Government of Kosovo to remove the measure for entry into Kosovo with three doses of vaccine, on the grounds that in Albania the third dose is given only to the elderly and those with chronic diseases. The protesters had complained that the PCR test costs about 30 euros and they could not afford to pay to enter in Kosovo.
 According to reports, the protest of the citizens of Kukës was tense and the protesters had clashed with the border police.

4.    On the same day, the media reported on the given decision that the Mayor of Presheva has also exposed her dissatisfaction. According to the media, the Mayor stated that the recent Decision of the Government of Kosovo for anti-Covid-19 measures has affected freedom of movement as well as financial aspect in Kosovo. According to her, a number of students and a number of other persons working and conducting business activities in Kosovo have been affected by these measures. A similar reaction was made by the Mayor of Bujanovc. 
5.    On the same day, Pan Albanian Economic Forum expressed its concern upon measures imposed by Kosovo Government. The reaction points out that the measures imposed on the entry and exit of citizens in Kosovo significantly hamper freedom of movement, as a large part of citizens cannot take the third dose since no required time for taking the third dose has passed (6 months). The reaction further states: “The measure taken by the Government, in restricting the working hours for activities of restaurants and cafes until 21:00, does nothing but aggravate this sector even more and affects the reduction of consumption, thus severely affecting all businesses operating in this sector. Referring to the World Trade Organization which determines that the recovery will be faster, if the countries keep the markets open, do not set barriers and act together, justifying that European countries like England, France, Spain have already alleviated restrictive measures in their countries as well as the latest recommendation of the World Health Organization which clearly states that international travel bans should be eased or lifted completely, this decision of the Government of Kosovo, in these times, brings nothing but hinders freedom of movement and trading.” 

6.    Also, on 24 January 2022, the Director of the Department of Hospitality / Gastronomy in the Kosovo Chamber of Hospitality and Tourism, through an interview expressed businesses’ dissatisfaction regarding the current measures. He stressed that it is of a great concern to limit the entry of foreign tourists and require three doses of immunization, adding that this policy is causing great harm to hotels / tourism entities because many businesses depend on tourists in the region, especially in these winter day.

The stands of international institutions in relation to restrictions in general, due to the COVID 19 pandemic. 
In the case of vaccinated persons against COVID-19 they may be individually protected from severe forms of COVID-19 complications, but they are not immune in terms of the spread of the virus, therefore according to the recommendations of the World Health Organization all vaccinated persons and unvaccinated persons should keep a social distance, wear masks covering their nose and mouth as well as fully abide to hygienic measures (washing and disinfecting hands).

7.   Council of Ministers of the European Union adopted recommendations requesting a member state to review measures that affect citizens’ free movement, currently based on the individual situation of persons and no longer in the region of their origin.
 The recommendations state that travelers holding a valid EU digital certificate for COVID-19 should not be subject to additional restrictions on free movement. A valid EU digital certificate for COVID includes a vaccination certificate for a vaccine approved at European level if at least 14 days and not more than 270 days have elapsed since the last dose of the primary vaccination series or if the person has taken a booster dose. EU Member States may also accept vaccination certificates for vaccines approved by national authorities or the WHO. A negative PCR test result obtained no more than 72 hours before travel or a rapid negative antigen test obtained no more than 24 hours before travel. A recovery certificate indicating that no more than 180 days have elapsed from the date of the first positive test result. Persons who do not hold an EU digital certificate for COVID-19 may be requested to take a test before or no later than 24 hours after arrival. Travelers with an essential function or need, cross-border travelers and children under 12 years old should be exempt from these requirements.    
8.   The World Health Organization through the statement on the tenth meeting of the International Health Regulations (2005) Emergency Committee regarding the COVID-19 pandemic
 held on 13 January 2022 in Geneva, also issues interim recommendations to States Parties. The committee identified the actions as critical to all countries. Recommendation 7 requires: “..... do not require proof of vaccination against COVID-19 for international travel as the only pathway or condition permitting international travel given limited global access and inequitable distribution of COVID-19 vaccines. State Parties should consider a risk-based approach to the facilitation of international travel by lifting or modifying measures, such as testing and/or quarantine requirements, when appropriate, in accordance with the WHO guidance. Interim position paper: considerations regarding proof of COVID-19 vaccination for international travelers; Policy considerations for implementing a risk-based approach to international travel in the context of COVID-19.” 
9.    The Council of Europe, in Information Document SG / Inf (2020) 11, of 7 April 2020: " Respecting democracy, rule of law and human rights in the framework of the COVID-19 sanitary crisis", offers governments a package to address the current unprecedented and massive sanitary crisis in a way that respects the fundamental values of democracy, the rule of law and human rights.
 This document, among others, addresses the right to private life, freedom of conscience, freedom of expression, freedom of association. The right to private life and these freedoms are emphasized: “Effective enjoyment of all these rights and freedoms guaranteed by Articles 8, 9, 10 and 11 of the Convention is a benchmark of modern democratic societies. Restrictions on them are only permissible if they are established by law and proportionate to the legitimate aim pursued, including the protection of health. The significant restrictions to usual social activities, including access to public places of worship, public gatherings and wedding and funeral ceremonies, may inevitably lead to arguable complaints under the above provisions. It is for the authorities to ensure that any such restriction, whether or not it is based on a derogation, is clearly established by law, in compliance with relevant constitutional guarantees and proportionate to the aim it pursues..”

The Council of Europe also has access to COVID-19 data protection resources, including relevant instruments as well as other related data protection documents during the pandemic period.

Practices of regional countries  
7. From 6 September 2021, to enter the Republic of Albania by land, sea or air, citizens must be equipped with: 

a) Vaccination passport, where at least two weeks have passed from the date of full vaccination or;

b) PCR test performed within 72 hours, or rapid antigen test performed within 48 hours, or

c) Document / proof proving that you have passed or recovered from COVID-19 valid up to 6 months after recovery;

These criteria also apply to those travelers who transit Albania. Children up to the age of 6 are exempt from these criteria. Albanian citizens residing in Albania who return and do not have one of the above mentioned documents, must be self-isolated for 10 days and inform the health authority to perform a test at the end of isolation.
8. To enter the Republic of Northern Macedonia, from 1 September 2021, at the border crossings, citizens must possess one of the following documents: 

a) Certificate / proof for immunization performed (vaccination) from the SARS-CoV-2 virus, actually for receiving at least two doses of vaccine against the contagious disease COVID-19;

b) b) Certificate / proof on healing from COVID-19 in the last 45 days, calculated from the day of recovery;

c) Medical certificate with negative result of RT-PCR test for SARS-CoV-2, made 72 hours before entering / leaving / from the territory of the Republic of Northern Macedonia or

d) Negative result from the rapid antigen test, made 48 hours before entry / exit into / from the territory of the Republic of Northern Macedonia.

Proof does not refer to persons under 18 years of age. Local or foreign citizens who, upon entering the border crossing point of the territory of the Republic of Northern Macedonia, do not submit one of the documents mentioned in paragraph 1, subparagraphs 1, 2, 3 and 4 of this point, must be placed in isolation / household quarantine at own expense, for a period of seven days, for which the State Sanitary and Health Inspectorate issues a decision. Isolation / household quarantine can be terminated after the fifth day, only by submitting a medical certificate with a negative result of the RТ PCR SARS-CoV-2 test.
9. From 2 January 2022, entry into Montenegro is permitted only if one of the following conditions is met: 

a) The person has been fully immunized with a certain number of doses of coronavirus vaccines and from the second dose of the vaccine, not more than six months have passed;

b) The person has been healed from COVID-19 (not less than 10 days and not more than 180 days have elapsed since the positive PCR test or rapid positive antigen test).

c) In both cases, the person must also have a negative PCR test no older than 72 hours, or a rapid negative antigen test no older than 48 hours.
10. For crossing the territory of the Republic of Croatia until 31 January 2022, the measures that prohibit or temporarily restrict the passage of passengers through the border crossing points of the Republic of Croatia, in order to protect the population of the Republic of Croatia from the pandemic COVID-19, remain in force.
 This decision does not apply to persons coming directly from EU Member States or Schengen regions and from other countries holding the EU COVID-19 digital certificate. Persons coming directly from EU countries who do not possess an EU digital certificate will only be allowed to enter the Republic of Croatia if: 
a) Provide confirmation no older than 365 days from receiving two doses of vaccine used in EU Member States (Pfizer, Moderna, AstaZeneca, Gamaleya, Sinopharm) or vaccines approved by the World Health Organization for emergency use (Serum Institute of India - Covishield, Bharat Biotech - Covaxin, Sinovac - CoronaVac) or present a proof not older than 365 days from receiving a single dose vaccine (Janssen / Johnson & Johnson) if 14 days have elapsed from taking that dose;

b) Present a proof of receiving the first dose of Pfizer, Moderna or Gamaleya, which can enter the Republic of Croatia in the period from 22 to 42 days after receiving the vaccine, or from 22 to 84 days from the first dose of AstraZeneca;

c) Present a proof of healing from COVID-19 and receiving a single dose of vaccine within 8 months of the onset of the disease, provided that vaccination is carried out less than 12 months before arrival at the border point; 
d) presenting of a PCR or rapid antigen test confirming that the person has recovered from SARS-CoV-2 virus infection, which test was performed 365 days ago and is older than 11 days from the date of arrival at the border crossing or with medical certificate to pass it;

e) or PCR testing or rapid antigen testing - BAT on SARS-CoV-2 immediately upon arrival in the Republic of Croatia (at own expenses), with the obligation for self-isolation until becoming negative in the test. In case of inability of testing, the measure of self- isolation is set for a period of ten (10) days.

Conclusion 
Based on the practices of the countries of the region, it can be observed that none of them requires from citizens to have three doses of vaccine. As a result of the recent decision of the Government of Kosovo there were also objections, reactions and protests (see paragraphs above). These concerns should be taken in consideration by the Government of the Republic of Kosovo in order to review the measures in this regard as the epidemiological situation of Kosovo and the neighboring countries currently does not have any radical differences. The vast majority of states have recognized antigen tests since the onset of the pandemic upon entrance and exit borders. These tests are faster and more affordable for the pockets of citizens, but despite this fact, they are still not recognized for entry / exit at Kosovo border crossings, but citizens are requested to do the RT-PCR test, which is twice expensive as well as takes longer to be processed in the laboratory. 

I consider as necessary that the Government reconsider the measure of the curfew from 22:00 to 05:00. Instead of this, it would be more useful to strengthen inspectorates and sanitary control mechanisms in order to exercise strict controls, to assess whether already known general measures are being implemented. 
In the course of restriction of human rights and interpretation of those restrictions, the Government of the Republic of Kosovo must pay attention to the essence of the right being restricted, the importance of the purpose of the restriction, the nature and the volume of the restriction, the relation between the restriction and the purpose which is intended to be achieved, as well as to consider the possibility of achieving that goal with the leanest restriction or to the extent necessary to achieve the legitimate goal, such measures to be considered necessary in an open and democratic society.

Warmly submitted,

Naim Qelaj

Ombudsperson 
Copy for: Mr. Rifat Latifi, Minister of Ministry of Health  
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