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OMBUDSPERSON’ S 
REPORT 
Ex officio No. 262/2018

With regard to the hindrance to physical access of disabled persons to the premises of Pension Administration of Republic of Kosovo, the Regional Pension Office in Prishtine
Addressed to:

Mr. Xhelal Sveçla, Minister 
Ministry of Internal Affairs and Public Administration  

Mr. Hekuran Murati, Minister 
Ministry of Finance, Labour and Transfers 
Copy: 

Mr. Habit Hajredini, Director 

Office of Prime Minister - Office of Good Governance 

Prishtinë, 30 November 2022
I. THE PURPOSE OF THE REPORT  
1. This Reports has two main purposes: 

a. to show the need in providing the disabled retired persons with unobstructed access to the facility and premises of the Regional Office of the Pension Administration in Prishtine;
b. to reveal to the relevant public authorities, problems related to access to public facilities for persons with disabilities and the need for them to enjoy their rights and freedoms without any discrimination and without any barriers, but also to provide the same category of person the possibility of independent physical access in using all public services which enable them to have an adequate standard of living and equal participation  in public, economic, social and cultural life.
II. LEGAL BASES AND THE POWERS OF THE OMBUDSPERSON 
2. Pursuant to Article 135, paragraph 3, of the Constitution: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.”

3. Additionally, the Law No. 05/L-019 on Ombudsperson determines that the Ombudsperson, among others, has the following competencies and responsibilities:

· “The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights (Article 16, paragraph 4);

·  Publishes reports and makes recommendations on policies and practices on combating discrimination and promoting equality (Article 16, paragraph 15);
· to investigate alleged violations of human rights and acts of discrimination, and be committed to eliminate them (Article 18, paragraph 1, point 1);
· to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases (Article 18, point 2);

· to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination (Article 18, point 5);
·  to publish notifications, opinions, recommendations, proposals and his/her own reports (Article 18, paragraph 1, point 6);
· The Ombudsperson can advise and recommend to the institutions of the Republic of Kosovo for their programs and policies to ensure the protection and advancement of human rights and freedoms in the Republic of Kosovo (Article 18, paragraph 3). 
4. Additionally, the Law No. 05/L-021 on Protection from Discrimination, Article 9, provides that the Ombudsperson, among others has the following powers: 

· “…shall have an authority to investigate or act on any claim filed or with
self-initiative (ex-officio) when there is reason to suspect that there has been discrimination by public entities; (Article 9, paragraph 2, point 3);

· informs the public about cases of discrimination and undertakes measures to promote
equality, human rights and non-discrimination (Article 9, paragraph 2, point 5);
· provides advices, guidance and support to subjects of public and private sector, on best practices in the promotion of equality, … and shall provide recommendations to take measures to promote equality, adapting to diversity and /or combating discrimination (Article 9, paragraph 2, point 7).” 

III.     ACTUAL STATE 
5. The Regional Office of Pension Administration in Prishtine during 2017 has been located to the new premises, namely in the annex of former Bank of Ljubljana (former OSCE) building, in "Fehmi Agani" street in Prishtine, while its work with citizens has commenced on 12 of February 2018. This building was built more than 30 years ago and no maintenance investment have taken place on it, or any other intervention in its structure, so that people with disabilities could have been provided with unrestricted access to this part of the facility.
6. Independent access to the premises of the Regional Office of Pension Administration in Prishtine for persons with disabilities, especially those who are in use of wheelchairs, is actually impossible, because for them there is an unsurpassed architectural barrier. It is set at a certain height, and in order to overpass it, stairs are used (six high steep stairs), which is the only way to enter the working spaces. This also presents an obstacle for the elderly people, who have difficulties in moving.
7. The Ombudsperson, observing the same situation every day, had initiated ex-officio investigation with intention on investigating whether we deal with discrimination based on disability in relation to physical access to the public facility where public services are provided. In accordance with what has been stated above, the Ombudsperson, in accordance with his powers and legal authorizations, had implemented a procedure in order to determine the important legal facts and circumstances of the case under consideration.  
8. On 17 August 2018, Ombudsperson’s representatives met with the Department Director of Pension Administration of Kosovo, with whom they discussed the problem of access to the premises of this Office for persons with disabilities and the elderly persons. On this occasion, the Director of the of Pension Administration Department stated that he was aware of the problem that had followed after this Office has been located to the new establishment and that measures had already been taken to solve this problem, in order to enable unhindered access for this category of citizens. On this occasion he also emphasized that the resolution of the issue under consideration was expected to be fixed during 2019. The Director of the Pension Administration of Kosovo informed representatives of the Ombudsperson that a plan has been made, that until appropriate conditions are enabled for independent access of persons with disabilities as well as of the elderly retired persons, who could not have unimpeded access to the Regional Office of Pensions in Prishtine, the staff of  Pension Administration of Kosovo will go out in the front of the building and provide the necessary administrative services for these persons, while for totally immobile persons and who in no way can be present physically in the premises of this establishment, registration teams of pensioners have been established, who, upon received request, make a visit to the addresses of a retired persons and verify the situation. He had emphasized that the problem was known and had been submitted for consideration to the relevant Ministry and that an adequate solution was expected in the near future. On this occasion he emphasized also that in other branches of the Pension Administration of Kosovo, access to official facilities for this group of citizens was adequately ensured.
9. Until 9 June 2022 the Ombudsperson continued in monitoring the situation and being aware that there was no movement towards solving the given problem, Ombudsperson’s representative requested from the Heads of Department of Project Management of the Ministry of Internal Affairs, responsible for managing of public administration facilities in the Republic of Kosovo, information on whether any steps had been taken or what was planned to be done to resolve the issue subject of this concern. 
10. On 9 June 2022, representatives of the Ombudsperson met with the Head of the Real Estate Policy Division of the Department of Standards in the Ministry of Internal Affairs, to whom she presented the given case as well as actions undertaken so far by the Ombudsperson for case investigation. Ministry’s in-charge official provided with the response stating that this matter rests within the competence of this Ministry and that the Ombudsperson shall be served with the response on the matter under review through official e-mail.
11. On 14 June 2022, the Head of the Real Estate Policies Division of the Department of Standards and Policies for Engineering and Maintenance of Government Buildings (DSPEMGB) of the Ministry of Internal Affairs had sent a response via email stating that the DSPEMGB expresses regret for the persons of this category and all other categories, with the main emphases on elderly persons, who have to face these obstacles. Further, in the reply was stated that given persons should have access to the facility and services, but development of the procedure, according to DSPEMGB, had failed because of the closure due to COVID -19 pandemic outbreak. In addition, the DSPEMGB had announced that maximum efforts were being made to move this Department to a more suitable space, because the facility where it is currently located must be vacated entirely due to the general renovation that will be done from IPA funds.   
12. On 22 October 2022, the representative of the Ombudsperson met with the Director of the Regional Pension Office in Prishtina, which is part of the administrative unit within the Ministry of Finance, Labor and Transfers, who on this occasion emphasized that working conditions in this office are entirely inappropriate, there is neither horizontal nor vertical access for disabled people, nor for elderly people with mobility difficulties. The Office in which functions the Medical Commission is located on the first floor and reaching this Office by the category of Persons with Disabilities (PWD) is actually impossible. Further he stated that he as the Director of this Office has continuously addressed these problems to the relevant Ministry, but so far no solution has been provided regarding this problem. The number of retired persons who exercise their rights and services in this Office is the largest in Kosovo. He emphasized that from the total number of people who receive pensions through this Office, about 7 thousand pensions received, belong to people with disabilities. On a daily basis, the number of people seeking services is relatively large. 
13. The Ombudsperson, following the existing situation from 2018 until today, found that a long period of time has passed since the relocation of the Regional Office of the Pension Administration in Prishtine (over 5 years) and still no suitable solution has been found for independent and unhindered access to this space for the disabled and for the elderly persons with mobility difficulties.
IV. Relevant legal instruments in the Republic of Kosovo 
14. Constitution of Republic of Kosovo (henceforward: Constitution), Article 3, paragraph 2, defines: “The exercise of public authority in the Republic of Kosovo shall be based upon the principles of equality of all individuals before the law and with full respect for internationally recognized fundamental human rights and freedoms, as well as protection of the rights of and participation by all Communities and their members.”

15. Article 21 confirms: 
“1. Human rights and fundamental freedoms are indivisible, inalienable and inviolable and are the basis of the legal order of the Republic of Kosovo. 

2. The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution. 

3. Everyone must respect the human rights and fundamental freedoms of others. [...].”
16. Article 24 [Equality before the Law] defines: 
“1. All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination. 
2. No one shall be discriminated against on grounds of race, color, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status.” 

17. The Universal Declaration of Human Rights is based on the main principle of human rights: “All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.”

18. The European Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter: Convention) is a directly applicable legal document in accordance with the Constitution of the Republic of Kosovo (Article 22, paragraph 2) and prevails, in case of conflict, over the provisions of laws and other acts of public institutions.
19. Article 14 of the Convention determines: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.” 

20. While according to Article 1 of the Protocol No.12 of the Constitution it is determines as: “1. The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.” “2. No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1.”
21. Convention on the Rights of Persons with Disabilities, Article 2, provides: “Discrimination on the basis of disability” means any distinction, exclusion or restriction on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. It includes all forms of discrimination, including denial of reasonable accommodation.”
“Reasonable accommodation” means necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms.”

22. Furthermore, Article 9 of the Convention on the Rights of Persons with Disabilities, which deals with accessibility, defines: 
“To enable persons with disabilities to live independently and participate
fully in all aspects of life, States Parties shall take appropriate measures to
ensure to persons with disabilities access, on an equal basis with others, to the
physical environment, to transportation, to information and communications,
including information and communications technologies and systems, and to
other facilities and services open or provided to the public, both in urban and
in rural areas. These measures, which shall include the identification and
elimination of obstacles and barriers to accessibility, shall apply to, inter alia: 

(a) Buildings, roads, transportation and other indoor and outdoor
facilities, including schools, housing, medical facilities and workplaces;

[...]

23. Law No. 04/L-021 on Protection from Discrimination (LPD), Article 1, paragraph 1, stipulates: “The purpose of this law is to establish a general framework for prevention and combating discrimination based on nationality, or in relation to any community, social origin, race, ethnicity, [...], health status, disability, genetic inheritance or any other grounds, in order to implement the principle of equal treatment.”

24. Article 2, paragraph 1, of the LPD determines: “This law applies to all acts or omissions, of all state and local institutions, natural and legal persons, public and private sector, who violate, violated or may violate the rights of any person or natural and legal entities in all areas of life, especially related to:1.16. any other rights provided for by the legislation in force.”
25. Article 3, paragraph 1, of the LPD defines: “1. The principle of equal treatment shall mean that there shall be no discrimination, direct or indirect in the sense of any of the grounds set out in Article 1 of this Law.” While paragraph 2 of this Article explicitly defines that: “2. Discrimination is any distinction, exclusion, restriction or preference on any ground specified in Article 1 of this law, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the Constitution and other applicable legislations of the Republic of Kosovo.” 

26. Article 4, paragraph 1, of the LPD determines the types of unequal, point 1.1: “Direct discrimination - shall be taken to have occurred where one person is treated
less favorably than another is, has been or would be treated in a comparable situation
based on one or more grounds such as those stated in Article 1 of the Law.” While point 1.8: “Failure of a reasonable adaptation/accommodation for persons with disabilities, in accordance with their specific needs, is deemed discrimination on the grounds set out
in Article 1 of this Law [...].”

27. Law No. 04/L-174 on Spatial Planning, Article 1, paragraph 2, aims: “Provision of [...] free movement, and adequate access to public services for citizens.” While Article 3, paragraph 28, determines: “Public Infrastructure – the coverage of buildings for distribution and collection of mail, health care, education, public administration and other similar services.”
28. Administrative Instruction No. 33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons foresees the manner and provision of unrestricted access, movement, residence and work for persons with disabilities, foresees the criteria for the construction of new buildings and the modernization of old ones. Article 2, point 3, of this Instruction points out: “3) The construction building owner is obliged to maintain accessibility elements without reducing the terms of accessibility to secondary elements of movement for Disabled Persons (DP).”
29. The National Strategy for the Rights of Persons with Disabilities in the Republic of Kosovo 2013-2023 is a document that presents a guide for the advancement, protection and promotion of the rights of persons with disabilities. Strategic Objective 5 foresees the creation of equal conditions for access, information, communication, participation, as well as the creation of a unified data system for Persons with Disabilities. This objective aims to enable people with disabilities to have equal access to the physical environment, to transport, to information and technology and to information systems, facilities and other services.
V. ANALYSES OF THE CURRENT STATE 
30.  The Constitution of the Republic of Kosovo, the highest legal act, protects and guarantees basic human rights and freedoms, therefore their practical accomplishment is in the interest of the functioning of the rule of law. The Constitution guarantees everyone equal protection before all state bodies and bearers of public authority and creates the obligation of the state to protect these rights equally for everyone, without unjustified delays, by undertaking and offering to all effective legal measures in case of violation of any guaranteed right.

31.  The constitutional prohibition of discrimination is elaborated more thoroughly in the Law on Protection from Discrimination, in which, in Article 3, the principle of equality is foreseen, which regulates in such a way that everyone is equal and enjoys equal legal status and protection, regardless of their personal characteristics, so everyone is obliged to respect the principle of equality, namely the prohibition of discrimination. Consequently, persons with disabilities have the right, along with all other citizens of Kosovo, to the protection of their human rights and to equality before the law, without any distinction in terms of the origin, seriousness and nature of the disability. 
32.   The Constitution determines the direct implementation of agreements and international instruments that guarantee human rights and freedoms, which at the same time represent an international legal framework, which is necessary for the fight against discrimination. International instruments, which apply directly in Kosovo, are part of the internal legal system of Kosovo and have priority, in case of conflict, over all legal provisions and other acts of public institutions.

33.  In international law, discrimination represents any distinction, refusal or restriction on any legally protected basis, including the basis of disability, which has the purpose or effect of violating or canceling the acceptance, enjoyment or exercise in equal basis of all human rights and fundamental freedoms in political life, in the economic, social, cultural, civil and other fields. 
34.   International law clearly stipulates that there should not be a degree of human rights and dignity, but equality for all. In accordance with this: “The enjoyment of any right set forth by law shall be secured without discrimination on any ground ”
, in such a way that public authorities do not discriminate against anyone in the sense of restricting the enjoyment of legally granted rights.
35.  The European Convention for the Protection of Fundamental Human Rights and Freedoms and its Protocols provide that the enjoyment of the rights and freedoms provided for in the Convention must be ensured, without any distinction. Article 14 imposes positive obligations on states to take measures to prevent and eliminate discrimination and this includes the need for public authorities to take into account the needs of special groups, in this case persons with disabilities.
36.  The Ombudsperson recalls that the United Nations Convention on the Rights of Persons with Disabilities stipulates that in order to enable persons with disabilities to participate fully in all aspects of life, states must take appropriate measures to ensure that persons with disabilities have access to the physical environment in the same way as others. The basic principles of this Convention are included in the National Strategy for the Rights of Persons with Disabilities 2013-2023, a document that is a guide for the advancement, empowerment and protection of this group of people, as citizens with equal rights.
37. The Ombudsperson emphasizes that human rights are a universal value and the foundation of our constitutional order, which guarantees equality for all. Therefore, the respect and protection of human rights is in the sphere of all public authorities, which, without exception, must show good will to improve the situation, to ensure the progressive accomplishment of the rights recognized by the legal provisions. 

38. The Law on Protection from Discrimination (LPD), as a comprehensive system of protection against discrimination in the Republic of Kosovo, defines discrimination as: any distinction, exclusion, restriction or preference on any basis, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms recognized by the Constitution and other applicable laws. 
39. The Ombudsperson points out that the LPD, in addition to regulating the general regime of prohibition of discrimination based on health status and limited capacity, also defines a special case of discrimination in relation to the provision of services and the use of facilities and spaces: “Failure of a reasonable adaptation/accommodation for persons with disabilities - in accordance with their specific needs, is deemed discrimination on the grounds set out in Article 1 of this Law [...].” (Article 4, point 1.8), which in this case directly means the availability of services and unrestricted access to facilities for public services for this category of persons.

40. In the context of the subject case under review, public service buildings with access and internal infrastructure are considered barrier-free if they can also be used by persons with disabilities without special difficulties and, as a rule, without someone else’s assistance.  

VI. OMBUDSPERSON’S FINDINGS  
41. It is indisputable that persons with disabilities, regardless of their abilities, have rights and needs, which the state has the duty to fulfill on the basis of conventions and international standards, but also on the basis of applicable legislation in the Republic of Kosovo. 
42. The central institutions as the main goal of all policies should have the improvement of the living conditions of citizens, including the lives of persons with disabilities, achieving sustainable results in their inclusion in society, as citizens who enjoy the right to equal opportunities and enjoy all rights.
43. With the Law on Spatial Planning and with the relevant Administrative Instructions for the technical norms of spatial planning and for access to construction facilities, among others, the conditions and manner of spatial planning are regulated, ensuring free movement and adequate access to public services to all citizens. All facilities that are dedicated to public and business purposes, but also other facilities for public use, must be designed, built and maintained in such a way as to enable all users to access, move and stay unobstructed, respectively use in accordance with the relevant technical regulations,
 which include standards that define mandatory technical measures and design, planning and construction conditions that ensure unhindered movement and access for disabled people, children and the elderly.

44. Although the facility where the Regional Office of Pension Administration is located in Prishtina was built more than 30 years ago, the user of the facility was obliged to take all the necessary measures in accordance with the regulations in force to ensure that the facility is accessible to all persons with disabilities. 
45. The Ombudsperson assesses that providing access to facilities and services is a fundamental prerequisite for the independent life of persons with disabilities, because it enables them to participate actively in all areas of life on an equal basis. If only one of the elements of access is not adequate, a person with disabilities will find himself/herself in the situation of the so-called "disruption of the movement chain", actually he/she will find himself/herself in the situation where he/she has no possibility to properly function independently. 
46. Failure to take actions that ensure physical access for everyone in the premises of the Regional Office of the Pension Administration in Prishtina leads to the impossibility that the services of the Pension Administration in Prishtina being able to be used under the same and equal conditions by all citizens. 
47. The impossibility to enter the part of the building where the Regional Office of the Pension Administration in Prishtina is located prevents persons with special needs from independently using the services offered in this building and thus realizing their rights guaranteed by law, which represents an act of direct discrimination.  
48. As a result of what has been stated above, the Ombudsperson draws the conclusion that the failure of public authorities to provide reasonable adaptations/ accommodations to persons with disabilities, in accordance with their special needs, constitutes an act of direct discrimination based on disabilities, defined in accordance with Articles one (1) and four (4), paragraph 1, points 1 and 8, of the Law on Protection from Discrimination.

Therefore, based on what has been stated above, the Ombudsperson, pursuant to Article 135, paragraph 3, of the Constitution of Republic of Kosovo “[...] is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” According to the meaning of Article 18, paragraph 1.2, of the Law on Ombudsperson: “(...) The Ombudsperson has the responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)”; as well as to: “To recommend (...) promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, paragraph 1.7), 

RECOMMENDS:
1. That the Ministry of Internal Affairs, in coordination with the Ministry of Finance, Labor and Transfers, ensure independent and unrestricted access for all persons to the part of the premises where the Regional Office of the Pension Administration in Prishtina is located, including providing parking spaces for vehicles of disabled persons or by moving this Office to another suitable space that meets all the conditions for unhindered access for disabled persons.  
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 

Warmly submitted,

Naim Qelaj

Ombudsperson
� Universal Declaration of Human Rights, Article 7.


� Chapter II of the Constitution of Republic of Kosovo.


� Article 22 of the Constitution of Republic of Kosovo [Direct implementation of International Instruments and Agreements].


� Article 1 of Protocol 12 of the European Convent on Protection of Human Rights and Fundamental Freedoms.  


� Administrative Instruction MESP – No. 08/2017 on Spatial Planning Technical Norms.


� Administrative Instruction No. 33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons. 
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