[image: image1.jpg]Republika e Kosovés * Republika Kosovo ¢ Republic of Kosovo
Institucioni i Avokatit té Popullit « Institucija Ombudsmana » Ombudsperson Institution






OMBUDSPERSON’S REPORT 
C. No. 353/2021
With regard to the
Regulation 01-413/04-0253531/17 (of 10 October 2017) for the Amendment and Supplementing of the Regulation 01. No. 110-2782 for Municipal Fees, Charges and Fines (of 2.12.2011)

Addressed to: Mr. Përparim Rama, Mayor
Prishtina Municipality 
Str. “UÇK-2” 
10000 Prishtinë 

Mr. Elbert Krasniqi, Minister
Ministry of Local Governance 
Former Rilindja Building 
Copy:

Mr. Habit Hajredini, Director 


Office of Prime Minister – Office of Good Governance 
Prishtinë, 25 November 2022
Purpose of the Report 
1. The purpose of this Report is to draw attention of Prishtina Municipality regarding the violation of immovable property owners’ rights in the territory of the Municipality of Prishtinë, who are forced to pay the tax rate for transactions on immovable property, defined by Regulation 01- 413/04-0253531/17 (of 10 October 2017) for Amendment and Supplementing of the Regulation 01 no. 110-2782 for Municipal Fees, Charges and Fines (of 2.12.2011).
Constitutional and Legal Bases  
2. Article 135, paragraph 3 of the Constitution of Republic of Kosovo stipulates: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.”

3. The Law no. 05/L-019 on Ombudsperson, through the responsibilities defined by Article 16, paragraph 1, and Article 18, paragraphs 1, 2, 4, 5, 6 and 8.  

By delivering this Report to responsible Institutions, the Ombudsperson intends to accomplish the above-mentioned constitutional and legal responsibilities. 

Case circumstances 
4. The Ombudsperson, based on Article 16, paragraph 1, of the Law No. 05/L-019 on Ombudsperson, has admitted a complaint from Mr. Visar Krasniqi (complainant), filed against the Municipality of Prishtinë, regarding the payment of the real estate transaction fee.

5. According to complainant’s allegations, he and his family members were forced to pay about 14,000 euros on property transaction fees for the inherited properties. The complainant claims that the Regulation on Municipal Fees, Charges and Fines of the Municipality of Prishtinë is illegal and unaffordable for the citizens of the Municipality of Prishtina.
6. The Regulation on Municipal Fees, Charges and Fines (2011), Article 4, determines the fees for property transactions. Whereas Regulation 01 NR110-2782 on the Amendment and Supplementing of the Regulation on Municipal Tariffs, Charges and Fines, of 2.12.2011 (2017), in Article 1, amends Article 4 of the basic Regulation. According to Article 1, paragraphs 1 and 2, the tax rate for the transaction for immovable property is determined as follows: 

1. One unit is calculated at the value of 150 €;
2. When a natural/legal person acquires the right of ownership by a legal act, the amount of the tax will be set at the amount of €150 per unit. 
7. The Ombudsperson, in the course of case investigation conducted, has observed that there is no legal basis on which the Municipality of Prishtina has set such fees, which the citizens of the Municipality of Prishtina are obliged to pay for property transaction.
8. With regard to this matter, the Ombudsperson, on 13 of May 2022, sent a letter to the Mayor of the municipality of Prishtina, from whom he has requested the information on the legal basis according to which the Municipality of Prishtinë has set such fees in the Regulation on Municipal Fees, Charges and Fines.
9. Furthermore, by taking into account the competence of the Ministry of Local Government (MLG) with regard to the assessment of the legality of municipal acts, the Ombudsperson, on 13 May 2022, sent a letter to the Minister of MLG and requested to be informed on the stand of this Ministry with regard to setting of such fees in the Regulation on Municipal Fees, Charges and Fines of the Municipality of Prishtinë and other municipalities in the Republic of Kosovo.  
10. The Ombudsperson has been served with the response by the Municipality of Prishtinë through which the Ombudsperson was notified the that Regulation 01-413/04-0253531/17 on the Amendment and Supplementation of Regulation 01 no. 110-2782 for Municipal Fees, Charges and Fines has amended Article 4 of the basic regulation by setting the transaction tax fee for real estate where a unit is calculated at the value of €150 for the natural and legal person who is the owner of the right to immovable property. 

11. Furthermore, the Municipality of Prishtinë has announced that the imposition of such a tax is based on Articles 2 and 8 of the Law no. 03/L-049 on Local Government Finances, on the Law no. 03/L-040 for Local Self-Government as well as on the Statute 01 No. 110-391 of the Municipality of Prishtina, of 25.2.2010. Finally, the Municipality of Prishtinë has announced that the amendment and supplementing of the Regulation has passed all the stages of public consultation and the legality assessment procedures of the act by the responsible Ministry, within foreseen deadline.
12. On the other hand, MLG has responded and has informed that based on Article 7, paragraph 2, of Regulation (GRK) No. 10/2019 on the Administrative Review of Municipal Acts, at that time the MLGA, on 18.10.2017, had sent the Regulation 01-413/04-0253531/17 (of 10 October 2017) for the Amendment and Supplementing of Regulation 01 no. 110-2782 on Municipal Fees, Charges and Fines (of 2.12.2011), for assessment of the legality in the Ministry of Finance, which is responsible for review of the legality of this act.
13. Additionally, the MLG has notified that the Ministry of Finance, upon act reviewing, on 27 October 2021, had delivered to the MLG the evaluation report on the legality of the Regulation, in which, recommendations related to the payment of the property transaction fee, have been pointed out. Finally, the MLG has informed that on 1 November 2021, the Ministry had sent the Recommendations Report of the Ministry of Finance to the Municipality of Prishtinë.
14. From the letter of the Ministry of Finance, with the title: "Review of the Decision No. 01-413/04-0253531/17", reference No. 338/2017, of 26.10.2017, it is noted that the Commission, upon assessment of the suitability, had reviewed the aforementioned decision and had recommended: 
“The Commission does not approve the decision for amending the above-mentioned Regulation, and remains on the recommendation of 17. 05. 2017, because Prishtina Municipality is the only one that charges its citizens with double taxes at the time of the property transaction, and has not drafted its new Regulation since 2011, but has continued with amending and supplementing of the same.” 
Legal instruments applicable in Republic of Kosovo 
15. Constitution of Republic of Kosovo, in Article 46 [Protection of Property], paragraph 1, determines: “The right to own property is guaranteed.”
16. European Convention on Human Rights, in Article 1 of Protocol 1[Protection of Property] stipulates: “Every natural or legal person is entitled to the peaceful enjoyment of his possessions. [... ].”
17. Law No. 03/L-049 on Local Government Finance:
· Article 3 [Limitations of Municipal Financial autonomy] defines: “With exception of a tax on immovable property within its borders, a municipality shall have no authority to, and shall not assess, levy or collect any other duties or taxes. [...].”
· Article 8 [Categories of Own Source Revenues] provides: “Any revenues collected or received by a municipality under the authority of a law (added emphases) from the following sources shall be such municipality’s own source revenues. [...].”
18. Regulation (GRK) No. 10/2019 on the Administrative Review of the Municipal Acts:
· Article 8 [Mandatory review of legality], paragraph 1, sub-paragraph 2, determines, among other things, that municipal acts belong to: 
“Acts of the municipal assembly that are subject to mandatory review of legality are.” 
· Article 9 [Procedure for mandatory review of legality], paragraph 6:

“In case the municipality refuses the request for review of the act within thirty (30) days and confirms that it will start implementing the contested act, the supervisory body shall contest the municipal act at the competent court within the deadline of thirty (30) days.”
Case analyses 
19. The Ombudsperson notes that the right to property is a right guaranteed by the Constitution of the Republic of Kosovo and the European Convention on Human Rights (ECHR). In this regard, the Ombudsperson considers that the owner is free to use, to obtain benefits and possess his property, in accordance with the provisions of the laws in force.
20. According to the Constitution, Article 46, paragraph 1: “The right to own property is guaranteed.” While paragraph 3 of the same Article determines: “No one shall be arbitrarily deprived of property.”
21. Protocol 1, Article 1, of the ECHR protects the right to peaceful enjoyment of the property. In the meaning of Article 1 of the ECHR Protocol, the property is considered land, house, objects that persons own shares, licenses, rents, patents, money, pensions and certain types of benefits and welfare. A public authority cannot take property, or impose restrictions on its use, without legitimate reasons supported by law.

22. According to the Law on Local Government Finances, the municipality shall have no authority to set, levy or collect any other duties or taxes, with exception of a tax on immovable property.  
23. Furthermore, according to this Law, it is determined that all revenues collected or received by the Municipality based on the authorization of a law from the following sources, are the own revenues of the municipality. Therefore, according to this definition, the revenues collected by the Municipality are made on the basis of legal authorizations. 

24. The Ombudsperson observes that the Municipality of Prishtinë, on 10 October 2017, had adopted the Regulation 01-413/04-0253531/17 on the Amendment and Supplementing of Regulation 01 no. 110-2782 for Municipal Fees, Charges and Fines, through which, payment of the fee for the transaction on immovable property in the territory of the municipality of Prishtinë was determined.
25. In relation to this issue, the MLG and the Ministry of Finance have assessed the legality of the above highlighted act and have not approved the decision for amending the aforementioned Regulation, by repeating their stand of 17.5.2017 that the Municipality of Prishtinë is charging its citizens with double taxes at the moment of the property transaction.  
26. It is noted that the Ministry of Finance and the MLG have notified the Municipality of Prishtinë of the need to issue a new Regulation in course of which payment of the immovable property fee should not be included in the transaction, because this is considered a double tax at the time of the property transaction, but it has not been taken in consideration by the Municipality of Prishtinë. However, none of these Ministries have acted in accordance with Article 9, paragraph 6, of Regulation (GRK) No. 10/2019 on the Administrative Review of Municipality Acts, according to which the competent institutions for review of the legality of municipal acts must take concrete actions to initiate court proceedings, in case the municipalities fail to take in consideration the requests for the review of their acts.
27. The Ombudsperson evaluates that the liability of the citizens of the municipality of Prishtina to pay the fee for the transaction of immovable property violates their right to property, a right guaranteed by the Constitution and by the ECHR. 

28. The Ombudsperson draws attention to the legal provisions of the Law on Local Government Finances, according to which the imposition of taxes by municipalities must have legal authorization and cannot be determined through any other act. 

29. In this regard, the Ombudsperson finds that the obligation to pay the tax fee for the transaction of immovable property constitutes a violation of the property right, because such an obligation is not defined by law.
The Ombudsperson, based on what has been stated above, in compliance with Article 135 paragraph 3 of the Constitution of Republic of Kosovo “[...] is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” According to the meaning of Article 18, paragraph 1.2, of the Law No. 05/L-019 on Ombudsperson, the Ombudsperson: “(...) has responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)”; as well as: “to recommend (...) amendments of Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo” (Article 18, paragraph 1.7).
Therefore, as per this issue, the Ombudsperson 
RECOMMENDS 
Municipality of Prishtina  
· To repeal Regulation 01-413/04-0253531/17 of 10 October 2017 for the Amendment and Supplementing of Regulation 01 no. 110-2782 for Municipal Fees, Charges and Fines of 2.12.2011.
Ministry of Local Government  

· To undertake measures for initiation of judicial proceedings related to disputing of municipal acts, in cases where the municipalities reject Ministry’s request for municipal acts reconsideration. 
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 

Warmly submitted,

Naim Qelaj

Ombudsperson
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