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The purpose of the Report 
This Report has been initiated ex-officio based on the "Gazeta Express" article, with the title: "Murder of the woman in Llaushë in Skenderaj, everything known so far", in which it has been reported that on 5 January 2022, in the village of Llaushë in Skenderaj, a woman murdered with a firearm (with the initials: L.Q.) has been found. In this regard, it has been reported that the victim and the perpetrator were married for many years and from this wedlock they had three children. Further, it was reported that on 1 January 2022, the case of domestic violence has been reported to authorities by L.Q. but, it was suspected that the authorities failed to undertake necessary measures and as an outcome the case had tragically ended.   
The Report aims to assess fulfillment of positive obligations by authorities responsible for protection of citizens’ right to life; to review authorities’ actions and inactions regarding the right to life, enforcement of Constitutional Provisions, International Human Rights Instruments, the practice of the International Court of Human Rights, laws, policies and strategies against domestic violence.

Powers of the Ombudsperson 

1. Constitution of Republic of Kosovo (hereinafter the Constitution) in Article 132, paragraph 1, stipulates: “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities.” While paragraph 3 determines: “Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law.”
2. According to the Law No. 05/L-019 on Ombudsperson, the Ombudsperson, among others, has the following competencies and responsibilities:
· “To draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases.” (Article 18, par. 1, subparagraph 1.2).
· “To inform the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination.” (Article 18, par. 1, subparagraph 5).
· “To publish notifications, opinions, recommendations, proposals and his/her own reports.” (Article 18, par. 1, subparagraph 1. 6).
· “To recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, par. 1, subparagraph 7).
· “To prepare annual, periodical and other reports on the situation of human rights and freedoms, equality and discrimination and conduct research on the issue of human rights and fundamental freedoms, equality and discrimination in the Republic of Kosovo.” (Article 18, par. 1, subparagraph. 8).
· “To recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation.” (Article 18, par. 1, subparagraph. 9).

By delivering this Report to responsible Institutions, as well as its publication, the Ombudsperson intends to perform his responsibilities concerning above-mentioned constitutional and legal provisions. 

Case circumstances 
3. On 5 of January 2022, majority of press has reported that dead female body with the initials L.Q. was found shot in Llaushë in Skenderaj. In this regard, the media had reported that murder was suspected, specifying that the victim and the perpetrator had been married for many years and had three children from this matrimony. 
4. Further, it was narrated that the case of domestic violence has been reported by deceased L.Q., on 1 January 2022, but it was suspected that the authorities had not taken appropriate measures and the case had an ended tragically.[footnoteRef:1] [1: See the link: https://kallxo.com/lajm/shpjegimi-i-komandantit-te-policise-ne-skenderaj-pse-nuk-u-kerkua-urdhri-mbrojtes-per-gruan-qe-u-vra-ne-llaushe/] 

5. As a social reaction to this event, it was reported that a protest was organized by the NGO "Intellectual Women of Drenica", under the motto: "Killing is not a virtue of bravery, but the lowest shape of weakness", "If you don't know to love, don't take life", by requesting the discharge of the Police Commander and the case Prosecutor.[footnoteRef:2]  [2: See the link: https://paparaci.com/49547/vrasja-ne-llaushe-kerkohet-shkarkimi-i-komandatit-te-policise-dhe-prokurores/] 

6. On 5 January 2022, the Kosovo Police through the official website had reported: "A person suspected of a criminal offense of aggravated murder is arrested",[footnoteRef:3] emphasizing that from initial investigations at the scene it became known that the suspect S.Q. had shot the victim (his wife) L.Q., 48 years old, who suffered serious injuries and was urgently sent to the regional hospital in Mitrovica. Meanwhile, hospital authorities reported that the victim did not manage to survive the endured injuries. [3:  https://www.kosovopolice.com/arrestohet-nje-person-i-dyshuar-per-vepren-penale-vrasje-e-rende/] 

7. On 4 May 2022, Kosovo Prosecutorial Council through the official website announced that it had brought the Decision KPK/No. 2022, with which it had imposed the disciplinary measure of "Public reprimand in writing " to the on-duty Prosecutor, because she had not acted in accordance with Code of Ethics and Professional Conduct for Prosecutors, and with Article 6, paragraph 2, points 2.1 and 2.5, of the Law on Liability of Judges and Prosecutors.[footnoteRef:4] [4: https://prokuroria-rks.org/kpk/dokumente-publikime/82/93/646/646/] 


Actions conducted by the Ombudsperson Institution 

8. On 19 January 2022, representative of the Ombudsperson Institution (OI) made a contact with victim’s defender from the Victims Advocacy and Assistance Office in Kosovo (VAAOK) within the scope of the State Prosecutor's Office in Mitrovica, with whom had a discussion regarding the case. The information obtained from victim’s defender was that until 1st of January 2022, when psychological violence has been reported, no previous reporting with regard to domestic violence with respect to given spouses has been reported to the VAAOK in Mitrovica. 
9. On 20 January 2022, the OI representative contacted the official from the VAAOK in Mitrovica, who stated that she had been on duty on 1 January 2022 and was contacted by the Police officer concerning cases of domestic violence at the Police Station in Skenderaj and had recommended to the Police officer of the given case, that due to security reasons, she should get in touch with the regional coordinator for cases of domestic violence at the Regional Police Station in South Mitrovica and issue a measure of a temporary restraining  order, a measure which is issued by the Police, until the court starts work. Further, on Wednesday 5 January 2022 the case has been admitted by VAAOK regional office from the Police and immediately after the court had started the work, protection order measure has been processed, but unfortunately on the same day, press revealed that the murder has happened. 
10. On 21 January 2022, the OI representative contacted the Director of the Regional Directorate of Police in Mitrovica South, with intention to be informed about the case. On this occasion was notified that each detail related to the case would be notified through the official e-mail.  
11. On 21 January 2022, the representative of the OI sent a letter to the Kosovo Police, requesting to be informed on previous S.Q. criminal history regarding domestic violence, as well as an Informative Report from the case investigators, in terms of description of the circumstances of the event of 1 and 5 January 2022. 
12. On 21 January 2022, the OI representative contacted the director of the Center for Social Work (CSW) in Skenderaj, who stated that on 1 January 2022, at around 15:10, they were invited by the Police Station in Skenderaj to participate in the interview of the late L.Q., who had reported the case as a spousal dispute. During her statement, she said that her husband lately exercises psychological violence on her, while in the past she suffered physical violence as well, but she had never reported the case to the Police. The interview with the deceased has been conducted pursuant to standard procedures and upon admission of the statement, the victim was asked several times if she needed shelter in the Domestic Violence Shelter for Victims in Mitrovica, but she refused that on the grounds that she had the support of the children, especially by the eldest son E. Q., who also expressed his willingness to take care of his mother. Whereas, after the murder on 5 January 2022, the guardianship body of the CSW in Skenderaj visited the family which was under uncle’s care.  
13. On 10 January 2022, the CSW in Skenderaj addressed the Mayor of Skenderaj municipality with a letter requesting shelter for children, and the Mayor immediately allocated an apartment in Skenderaj. Currently the children are being provided with assistance - psychological advice at the "Diakonie" center in Mitrovica. 
14. On 22 January 2022, the OI representative contacted the acting Director of the Main Family Medicine Center in Skenderaj, who stated that the suspect S. Q. had never been treated by a psychiatrist in this center. Likewise, the deceased L.Q. was not treated at this center either. 
15. On 24 January 2022, the representative of the OI sent a letter to the Director of the CSW in Skenderaj, from whom he requested information about the case. On the same day, through the official e-mail, the Head of Social Services at the CSW in Skenderaj had sent the official notes on the circumstances of case no. 56, of 12 January 2022.
16. On 28 January 2022, the OI representative received a response from the Kosovo Police, through which was informed in general about the case, the interview, the statements of the deceased L.Q., the Police Officer's report, the Investigative Information Report of 5 January 2022, which reveals the fact that the suspect S.Q. had no criminal history, and that the first case of domestic violence was the case of 1 January 2022.
17. On 2 February 2022, the Ombudsperson sent a letter to the Chief Prosecutor of the Basic Prosecution in Mitrovica (BPM), from whom he had requested information regarding the progress of the investigations of this case, the phase on which the procedure rests, as well as a copy of case files.  
18. On 24 February 2022, the Ombudsperson received a response from BPM accompanied by official note on the case (2022-0000553, of 18 February 2022), as well as the case files, which, according to the Prosecution, the Police had delivered on 6 January 2022, on the incident and the police actions of the Police Station in Skenderaj on 1 and 5 of January 2022. The response emphasized that on 1 January 2022, from Kosovo Police - Police Station in Skenderaj, this Prosecution had received the criminal report number 2022-BF -0001, jointly with the supporting documents, filed against the defendant S.Q., due to the criminal offense of domestic violence, against his spouse L.Q., now deceased. Also on 6 January 2022, from the Kosovo Police - Regional Investigations Unit in Mitrovica, this Prosecution had received the criminal report number 2022-BF-013, jointly with the supporting documents, submitted against the defendant S.Q., due to the criminal offense Aggravated murder and unauthorized ownership, control and possession of weapons. Further, the Chief Prosecutor of the BPM had informed that case documents with number PP. II. 15/22 were transferred to the Department of Serious Crimes, where the investigative procedure related to the case is underway.
19. On 12 April 2022, the Ombudsperson through a letter requested information from VAAOK main office manager in Prishtina about the actions of this Office on victim’s reporting (reporting domestic violence) on 1 January and also actions undertaken on 5 January 2022 (on the day the murder has happened).
20. On 14 April 2022, the Ombudsperson received a response from the manager of the Head Office of the VAAOK  in Prishtina, jointly with the statement concerning the case (1 and 5 January), as well as accompanying letters of the case, stating that the officials in Mitrovica, on 1 January 2022, were contacted by the Police Station in Skenderaj and recommended to the case Police Officer to issue a Temporary Restraining Order, for security reasons, a measure which is issued by the Police, until Court starts the work. Then the regional office of the VAAOK in Mitrovica, on Wednesday 5 January 2022, as soon as the Court started its work, has proceeded the measures for protection order, but on the same day, through media the information on the murder of the victim has been disclosed.   
Legal analyses 

21. The Constitution of the Republic of Kosovo, in Article 21, paragraphs 2 and 3, stipulates: “The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution. Everyone must respect the human rights and fundamental freedoms of others.”
22. Article 22 of the Constitution stipulates: “Human rights and fundamental freedoms guaranteed by the following international agreements and instruments are guaranteed by this Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions.” While Article 23 determines: “Human dignity is inviolable and is the basis of all human rights and fundamental freedoms.”
23.  Article 25, paragraph 1, of the Constitution “Every individual enjoys the right to life [...].” While Article 26 determines: “Every person enjoys the right to have his/her physical and psychological integrity respected, which includes [...].”
24. The Constitution of the Republic of Kosovo, in Article 29, paragraph 1, stipulates: “Everyone is guaranteed the right to liberty and security. No one shall be deprived of liberty except in the cases foreseen by law and after a decision of a competent court as follows: 
· pursuant to a sentence of imprisonment for committing a criminal act [...];
· for the purpose of medical supervision of a person who because of disease represents a danger to society, [...].”
while Article 53 defines:
“Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights.” 
25. Constitution makes directly applicable a number of instruments and international agreements in the field of human rights in the legal order of Kosovo. It stipulates that these acts are directly applicable in the Republic of Kosovo and, in the case of conflict, prevail over provisions of laws and other acts of public institutions.
26. The Assembly of the Republic of Kosovo, in the plenary session held on September 25, 2020, had approved Amendment no. 26 of the Constitution of the Republic of Kosovo, based on which, the Convention on Preventing and Combating Violence Against Women and Domestic Violence (further: Istanbul Convention) became an integral part of the Constitution. [footnoteRef:5] [5:  Official Gazette of Republic of Kosovo / No. 4/30 September 2020, Prishtinë.] 

27. The Istanbul Convention, adopted on 11 May 2011, in Istanbul, which in Article 1 [Objectives of the Convention] clearly defines that its purposes are:
“a). Protect women against all forms of violence, and prevent, prosecute and eliminate
violence against women and domestic violence; 
b). contribute to the elimination of all forms of discrimination against women and promote substantive equality between women and men, including by empowering women; 
c). design a comprehensive framework, policies and measures for the protection of and
assistance to all victims of violence against women and domestic violence; 
d). promote international co-operation with a view to eliminating violence against women and domestic violence; 
e).  provide support and assistance to organizations and law enforcement agencies to
effectively co-operate in order to adopt an integrated approach to eliminating violence
against women and domestic violence.”
28. Istanbul Convention in Article 5 [State obligations and due diligence], paragraph 1, stipulates: “arties shall refrain from engaging in any act of violence against women and ensure that State authorities, officials, agents, institutions and other actors acting on behalf of the State act in conformity with this obligation.” While paragraph 2 of this Article determines: “Parties shall take the necessary legislative and other measures to exercise due diligence to prevent, investigate, punish and provide reparation for acts of violence covered by the scope of this Convention that are perpetrated by non-State actors.”
29. The Convention in Article 18 reveals the general obligations, where among others in paragraph 4 and 5 predicts: 
4. The provision of services shall not depend on the victim’s willingness to press charges or testify against any perpetrator. 
5 Parties shall take the appropriate measures to provide consular and other protection and support to their nationals and other victims entitled to such protection in accordance with their obligations under international law. 
30. Istanbul Convention in Article 55 [Ex parte and ex officio proceedings], paragraph 1, provides: “Parties shall ensure that investigations into or prosecution of offences established in accordance with Articles 35, 36, 37, 38 and 39 of this Convention shall not be wholly dependent upon a report or complaint filed by a victim if the offence was committed in whole or in part on its territory, and that the proceedings may continue even if the victim withdraws her or his statement or complaint.”
31. In 1 paragraph of Article 56 of the Convention it is stipulated that: “Parties shall take the necessary legislative or other measures to protect the rights and interests of victims, including their special needs as witnesses, at all stages of investigations and judicial proceedings, in particular by: a).  providing for their protection, as well as that of their families and witnesses, from intimidation, retaliation and repeat victimization [...].”
32. Article 2 of the European Convention on Protection of Human Rights and Fundamental Freedoms (4 November 1950) (henceforward: European Convention) reads:
“Everyone’s right to life shall be protected by law [...]”; while Article 5, paragraph 1, of this Convention determines: “Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law [...].”
33. Criminal Procedure Code in Article 7 [General Duty to Establish a Full and Accurate Record] in paragraph 1 defines that:’’ The court, the state prosecutor and the police participating in criminal proceedings must truthfully and completely establish the facts which are important to rendering a lawful decision.’’ While in paragraph 2 Subject to the provisions contained in the present Code, the court, the state prosecutor and the
police participating in the criminal proceedings have a duty to examine carefully and with maximum professional devotion and to establish with equal attention the facts against the defendant as well as those in his or her favor, and to make available to the defense all the facts and pieces of evidence, which are in favor of the defendant, before the beginning of and during the proceedings.’’
34. Article 1, paragraph 1, of the Law No. 03/L-182 on Protection against Domestic Violence determines: “This Law aims to prevent domestic violence, in all its forms, through appropriate legal measures, of the family members, that are victims of the domestic violence, by paying special attention to the children, elders and disabled persons.” While paragraph 2 continues further: “This Law, also aims, treatment for perpetrators of domestic violence and mitigation of consequences.”
35. Article 4, paragraph 1, of the Law No. 03/L-182 on Protection against Domestic Violence determines: “The protection measure for psycho-social treatment may be issued to a perpetrator of domestic violence in combination with any other preventing measure with the aim of eluding violent behaviors of the perpetrator or if there is a risk to repeat the domestic violence.”
36. Article 17, paragraph 2, of the Law No. 03/L- 182 on Protection against Domestic Violence provides: “Protection order or emergency protection order is executed immediately with a respective decision, issued by the competent court and shall be sent immediately to the domestic violence perpetrator, Kosovo Police, social welfare centers, as well as other parties in procedure.” While Article 27 of this Law stipulates: “Ministry for Labor and Social Welfare, in cooperation with: Ministry of Health, Ministry of Justice,
Ministry of Internal Affairs, Ministry of Culture, Youth and Sports and Ministry of Education is responsible for support and raise ancillary structures and necessary infrastructure, which serves to support and meet the needs of persons against whom domestic violence is exercised, including social assistance and medical services, in accordance with applicable law..”
37. Article 24, paragraph 1, of the Law No. 03/L- 182 on Protection against Domestic Violence defines: “Kosovo Police shall respond to any report for acts or threats to commit acts of domestic violence or a violation of a protection order or emergency protection order, regardless of who reports”. Further on, paragraph 2 of this Article determines: “Where there are grounds for suspicion that a crime involving domestic violence was committed,
Kosovo Police shall arrest the alleged perpetrator according to the law.” While paragraph 4 of the same Article determines: “The law enforcement authorities shall complete an incident report whether or not a crime was committed or an arrest was made and provide a copy of the incident report to the victim or the legal representative of the victim.”
38. National Strategy of the Republic of Kosovo on Protection from Domestic Violence and the Action Plan 2016-2020 expresses the serious commitment and responsibility for the priority treatment of the phenomenon of domestic violence, where it is determined that the focus will be on: 
· Information and awareness raising activities that aim to prevent the phenomenon of domestic violence;
· Coordination of actions of all the actors for protection, treatment, rehabilitation, and reintegration of the victims of domestic violence;
· Punishment and holding accountable the perpetrators of domestic violence;
· Harmonizing the national legislation with the international legislation, as well as reviewing the standards of services for the domestic violence victims;
· Change of the mentality, prejudice and culture of blame towards domestic violence victims;
· Provision of specialized services according to modern standards which are
· extended throughout the country and are accessible by all the individual victims of domestic violence, regardless of their attributes related to age, gender, disability, gender identity or sexual orientation, etc.;
· Treatment of domestic violence perpetrators through compulsory rehabilitation programs; as well as many other actions planned more specifically in this strategy.

39. Standard Operating Procedures for Protection from Domestic Violence [footnoteRef:6], the document, compiled by the Office for Gender Equality of the Office of the Prime Minister, details the measures that each institution must undertake when dealing with cases of domestic violence. This document, in Appendix no. 3 - "Basic form of data for victims of domestic violence" defines the basic form of data which is determined to be confidential and to be of service only to the parties in the procedure. In this document, among others, the risk indicators are defined, which are divided into low, medium and high risk indicators. In this case, we will mention only some of the indicators of high risk, which could have been assessed in the given case, respectively when the case was reported to the Police Station in Skenderaj. Among the indicators of high risk in the Standard Action Procedures for Protection from Domestic Violence are defined the situations when:  [6: https://abgj.rksgov.net/assets/cms/uploads/files/Publikimet%20ABGJ/Procedurat%20Standarte%20t%C3%AB%20Veprimit%20p%C3%ABr%20Mbrojtje%20nga%20Dhuna%20n%C3%AB%20Familje.pdf] 

· The perpetrator threatened the victim with a weapon;
· The perpetrator controls every day activity of the victim, knows every detail about the victim;
· The perpetrator does not allow the victim to associate with anyone, not even her family members;
· The perpetrator beats the victim and the children;
· The perpetrator threatens the victim by causing damage to their children in case she leaves the house;
· The perpetrator is able to easily find the victim if she leaves the house;
· The perpetrator has psychological problems. His behaviors do not seem to be normal, etc.
40. Despite the fact that the Standard Operating Procedures for Protection from Domestic Violence, in Appendix no. 9 - "Police Checklist", define the checklist for police actions to be taken in cases of protection from domestic violence, some of the main points in this list seem to have been neglected in this case by the responsible officials at the Police Station in Skenderaj. This list includes, among others: 
· Reaction to cases of domestic violence;
· protection of the victim, children and other witnesses;
· walking away of the perpetrator of domestic violence;
· completion of the basic form, assessment of needs and risk;
· transporting or providing transportation for the victim and his/her family members to a shelter or any other safe location at the victim's request;
· issuance of the temporary emergency order out of courts ‘working hours;
· informing the victim about his/her rights;
· informing the victim about existing services;
· issuance of a temporary emergency out of courts’ working hours, if requested by the victim, the CSW, the victim's defender or from the shelter;
· investigating the case of domestic violence;
· if there are elements of a criminal offense, drafting of criminal report and referring the case to the competent prosecutor, etc.



Legal analyses 
41. Protection of basic human rights and freedoms is essential and very important for an effective response in the prevention and treatment of cases of domestic violence in the Republic of Kosovo. Despite the fact that the Republic of Kosovo has made a lot of progress in setting reaction mechanisms to cases of domestic violence, there are still aspects that require attention of the responsible authorities, with regard to State’s positive obligations for the right to life. Victims of domestic violence continue to face various challenges, especially due to malfunction of the authorities responsible for the prevention of this disturbing phenomenon, which in many cases ends tragically.
42. Constitution, the highest legal act, protects and guarantees human rights and fundamental freedoms, therefore enforcement and practical accomplishment of these rights is in the interest of rule of law functioning. Constitutional guarantees serve the protection of human rights and rule of law functioning.  The Constitution, in Article 21, explicitly defines the obligation of all bodies to respect the freedoms and rights of others, therefore, this principle is imperative and must be respected by everyone.
43. Constitution in Article 25, paragraph 1, provides: “Every individual enjoys the right to life.” This paragraph obviously indicates that the right to respect for the life of the citizen is at the center of the constitutional system for the protection of human rights and the right to life (its inviolability) is an absolute human right, which cannot be limited under no circumstances, as well as avoiding from it is not permitted.  The State has a positive obligation to take all measures to protect the citizen, especially when human integrity and life are endangered. Constitutional Court of the Republic of Kosovo, in Judgment KI 41-12, found that there was violation of the right to life in cases when the competent state bodies did not provide sufficient protection to citizens exposed to domestic violence and when the circumstances so required. Constitutional Court, in the course of treatment of this category of rights, has declared that the right to life is the most important right of all human rights, from which all other rights derive and clarified that there are positive obligations for state bodies to take preventive and operational measures to protect the lives of all those at risk. [footnoteRef:7]  [7:  Constitutional Court, Judgment KI 41/12, Article 57.] 

44. Article 3 of the Convention defines the violence against women as a violation of human rights and a form of discrimination against women and shall mean all acts of gender-based violence that result in, or are likely to result in, physical, sexual, psychological or economic harm or suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private life. ``
45. According to Istanbul Convention, combating violence against women should not be understood as a matter of crime control, but requires comprehensive measures to achieve greater equality between women and men. Only sustainable equality between women and men with the same rights and responsibilities, with equal opportunities in all areas of life and when their contribution to society is valued and respected equally along with a change in state’s dynamics and attitudes, can really eliminate violence against women. 
46. The Ombudsperson recalls that in accordance with Article 53 of the Constitution, the basic human rights and freedoms guaranteed by this Constitution are interpreted in harmony with the judicial decisions of the European Court of Human Rights (hereinafter: Court Europeans).  
47. Article 2 of the European Convention represents the obligation to respect the right to life and involves positive and negative aspects: a) the positive obligation to protect life; and b) the negative obligation to refrain from unlawful taking of life. The positive obligation imposes obligations of prevention and investigation. Obligations of prevention (see the case of the European Court: Osmani v. Great Britain, of 28 February 1998) oblige the governments of states to prevent and combat criminal offenses. Therefore, if it is proven that the governments had knowledge, or should have had knowledge at the time of the existence of a real and immediate danger to the life of an identified person from the criminal offenses of third parties and if they have not taken appropriate measures within of their powers, which, according to a reasonable assessment, could be expected, in order to avoid the risk to life, the same should be responsible for non-implementation of positive obligations. 
48. In the case of Tërshana versus Albania (No. 48756/14) of the European Court, on 4th of August 2020, although the state was not held responsible for not undertaking action to prevent gender-motivated attacks, due to the fact that the state authorities were not aware for the complainant's problems, however, the state was held responsible for ineffective investigations since the perpetrator of the attack on the complainant was never discovered, thus establishing a violation of Article 2 (Right to life) of the European Convention on Human Rights. In this decision, the Court emphasized, among other things, that the attack had the characteristics of gender-based violence and that this would be a reason that should have encouraged the authorities to react with more commitment.
49. In the case of Kontrová v. Slovakia no. 7510 04, the victim of domestic violence filed a criminal complaint against her husband for physical assault on her. After that, she, accompanied by her husband, went to the authorities and tried to withdraw her criminal complaint and amended the complaint in such a way that her husband's alleged actions were treated as minor offenses and she did not seek further action. Two months after the incident, her husband killed her daughter and son. Before the European Court, the claimant alleged that the Police, aware of the abusive and perilous behavior of her husband, had not taken appropriate action to protect lives of her children. She further complained that it was not possible for her to receive compensation. The European Court considered that there had been violation of Article 2 of the European Convention, regarding authorities' failure to protect lives of the claimant and noted that her family circumstances were known to the local Police in view of criminal complaint of November 2002 and emergency telephone calls in December 2002. The Court also found violation of Article 13 (Right to an effective remedy) of the Convention, as the claimant should have been able to claim compensation for non-pecuniary damage, but no such remedy had been at her disposal. 
50. European Court in the case of Talpis v. Italy (no. 41237/14), which refers to domestic violence to which a mother of two children has been exposed and which resulted in the death of her son and her attempted murder, the Court found that there had been a violation of Article 2, due to the murder of her son and the attempted murder on her; there had been a violation of Article 3 (Prohibition of Torture or Inhuman or Degrading Treatment or Punishment), due to authorities' failure to fulfill their obligations to protect Mrs. Talpis against acts of domestic violence, as well as there has been violation of Article 14 (Prohibition of Discrimination) in conjunction with Articles 2 and 3 of the Convention. The European Court found that the national authorities failed to undertake effective action against the complaint lodged by Mrs. Talpis and created a situation of impunity for the perpetrator of domestic violence, which led to the repetition of acts of violence, which then led to the tragic end.
51. In a situation comparable to the case being dealt with in this Report, the victim L.Q., on 1 January 2022, presented the case to the official authorities and in the interrogation record, with case number 2022-BF-001, at the Police Station in Skenderaj, the victim had revealed to the Police Officers, as follows: “Since the beginning of the marriage, I have had problems with my husband because he is constantly physically and psychologically violent, often tryed to expel me from the house, but I did not report previous cases to the Police because I thought he had some mental illness and by time he will get over his jealousy behavious towards me. " Further: "He has an aggressive behavior towards children as well, but they stay away from him because they are afraid of him." When asked if there was a need for a protection order, which is requested by Victims’ Defender, her answer was: "Yes, I need a protection order." Based on this statement, the deceased had informed the authorities about the constant danger that threatened. 
52. The Law on Protection from Domestic Violence clearly defines that the decision for a protection order, or for an Emergency Restraining Order, is immediately executed with a corresponding decision, pronounced by the competent court and sent immediately to the perpetrator of domestic violence, the Kosovo Police, the Centers for Social Work , as well as to other parties in the procedure, specifying that the Ministry of Labor and Social Welfare, in cooperation with the Ministry of Health, the Ministry of Justice, the Ministry of Local Government Administration, and the Ministry of Internal Affairs, are responsible for the support and for the establishment of supplementary structures and the necessary infrastructure, which serves to support and meet the needs of persons against whom domestic violence has been perpetrated, including social assistance and medical services, in accordance with the legislation in force. Based on the investigations of this case, no other type of procedure has been undertaken in terms of support and the establishment of supporting structures, or the necessary infrastructure, for the support and for meeting the needs of persons against whom domestic violence has been exercised, including non-compliance of the document "Standard Operating Procedures for Protection from Domestic Violence", compiled by the Office for Gender Equality of the Office of the Prime Minister, and the non-provision of other services, in accordance with applicable law. 
53. The Assembly of the Republic of Kosovo, on 25 January 2018, expressed its political will through Resolution No. 06-R-001 for the approval of the Sustainable Development Goals (SDGs), by expressing in this way the readiness to engage in the implementation of the 2030 Agenda, which is based on Resolution A/RES/70/1 of the General Assembly of Nations United States, adopted on 25 September 2015.
54. The 2030 Agenda presents an action plan at the global level, in line with which countries have expressed their commitment and strive to be partners in order to fulfill 17 objectives, with 169 specific targets, to which 231 indicators correspond.
55. Goal 5 of 2030 Agenda foresees achievement of gender equality and empowerment of all women and girls, while the indicator 5.1. ’To end all forms of discrimination against women and girls in the whole world’’ and 5.2 foresees: “To eliminate all forms of violence against women and girls in the public and private spheres, including trafficking and sexual and other types of exploration.” Additionally, the Goal 16 – Peace and Justice, Accountable Institutions, in the indicator 16.1, (indicators 16 1.1, 16 1.3 16. 1.4.), foresees that:” To significantly reduce all forms of violence and related death rates everywhere.”

Ombudsperson’s ascertainments  
56. The Ombudsperson finds that the state authorities have failed to fulfill their positive obligations to protect the right to life. 
57. The Ombudsperson finds that despite the fact that Standard Operating Procedures for Protection from Domestic Violence in Kosovo[footnoteRef:8]  has been adopted in 2013, which also defines checklists for actions to be taken by the responsible authorities, in the given case these procedures have not been respected.   [8:  Visit the link: https://abgj.rksgov.net/assets/cms/uploads/files/Publikimet%20ABGJ/Procedurat%20Standarte%20t%C3%AB%20Veprimit%20p%C3%ABr%20Mbrojtje%20nga%20Dhuna%20n%C3%AB%20Familje.pdf ] 

58. The Ombudsperson, based on what has been stated above and in analogy with the ECtHR cases, finds that the authorities did not handle the case with due attention and did not provide adequate protection to the victim. 
59. The Ombudsperson finds that there was a lack of coordination of actions between authorities, which raises the need of improving the quality and safety of services for cases of domestic violence and strengthening of control mechanisms of each institution, from the moment of occurrence of the case of domestic violence in the family and until it is ended. Imposing of disciplinary measures can have an individual effect if it is proportionate to the violation, but it is necessary to aim setting of sustainable institutional policies.  
60. Although it is a legal requirement that the State Prosecutor and Police Officers who participate in criminal proceedings exercise their duties diligently and utmost professional commitment, the Ombudsperson finds that they have not acted in accordance with these liabilities.
61. The Ombudsperson finds that the case Prosecutor in the Basic Prosecution Office in Mitrovica, despite the fact that was notified about the case, did not undertake legal actions to assess the risk and security measures for the victim. 
62. The Ombudsperson finds that the Police Officers at the Police Station in Skenderaj failed to act in accordance with the provisions of the Standard Operating Procedures for Protection from Domestic Violence. Besides, they had not drawn up any safety plan for the victim and had not issued the measure for an Emergency Protective Order, until the court started its work.
63. The Ombudsperson recalls that, as an integral part of the principle of legal certainty, the principle of legitimate expectation is also guaranteed. Legitimate expectations can be established by public policies, public statements and the adoption of regular practices. A legitimate expectation can also be infringed when public officials fail to implement a policy or follow a procedure. Despite the large number of international instruments that are applicable in our country, and legal acts that refer to protection from domestic violence, the Law on Protection from Domestic Violence, the Law on Protection from Discrimination, the Law on Gender Equality, the Criminal Code, procedures, as well as in a multitude of other acts, in this case, legitimate expectations have not been met.
64. The Ombudsperson states that justification of the responsible authorities that the victim had notified that her family stands by her does not justify the failure of undertaking actions by these authorities.
65. The Ombudsperson finds that in relation to the increasing number of cases of violence, especially domestic violence, number of victims' defenders continues to be an insufficient, in this context. 
66. The Ombudsperson notes that despite amendment and supplementing of the Criminal Code that have taken place since 2019 by defining domestic violence as a criminal offense, these amendments have not been followed up by supplementing of the Standard Operating Procedures for cases of domestic violence.
67. Therefore, based on what has been stated above, the Ombudsperson, pursuant to Article 135, paragraph 3, of the Constitution of Republic of Kosovo “[...] is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” According to the meaning of Article 18, paragraph 1.2, of the Law on Ombudsperson: “(...) The Ombudsperson has the responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)”; as well as to: “To recommend (...) promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, paragraph 1.7),  


Therefore, the Ombudsperson 
RECOMMENDS 
1. Kosovo Police: 
· In cases of domestic violence, each Police Stations through responsible officials, to act in accordance with the Standard Operating Procedures.

· In cases of domestic violence, the responsible officials to act in accordance with Article 24, paragraph 4, of Law no. 03/L-182 on Protection from Domestic Violence and Standard Operating Procedures.

· In all cases of domestic violence that are reported out of Courts’ working hours, the Police officers upon risk assessment to act in accordance with Article 22 of Law no. 03/L-182 on Protection from Domestic Violence and Standard Operating Procedures.
2. Kosovo Prosecutorial Council:
· To revise the Standard Operating Procedure for cases of domestic violence in order to set clear and sustainable institutional policies for the real assessment of the dangerousness of the cases and the urgent measures that must be taken for the safety of the victim and prevention of domestic violence.

· In cooperation with the Academy of Justice, to prepare special training modules for Prosecutors in order to raise capacities regarding handling of domestic violence cases with a focus on risk assessment and measures for victims’ safety.

· To increase the number of victims' defenders in relation to the increasing number of cases of violence, especially domestic violence.

Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 

Warmly submitted,
Naim Qelaj
Ombudsperson
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