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REPORT 
OF THE OMBUDSPERSON  
C. No. 474/2021

Arianit Dobroshi and others 
regarding complainants' allegations on discrimination based on freedom of association as a member of the Trade Union Association of Employees of the Civil Aviation Authority of Kosovo
Addressed to:

· Mr. Bujar Ejupi, Director
Civil Aviation Authority of Kosovo 
· Mr. Liburn Aliu, Minister
Ministry of Environment, Spatial Planning and Infrastructure 
For information: 

· Mr. Habit Hajredini, Director 
Office of Prime Minister – Office of Good Governance 
Prishtinë, 9 June 2022

The aim of the Report 
1. The Report aims to draw attention of the Civil Aviation Authority (henceforward: CAA) with regard to the need of setting sufficient room for action for the Trade Union of Employees of the Civil Aviation Authority of Kosovo (hereinafter referred to as: Trade Union Association), respecting the freedom of association and finding a common language by establishing opportunities for inclusion of this Union as well as establishing of Institution’s policies without bypassing and discriminating them. 
2. The Report is based on the complaint lodged by: Mrs. Zana Limani-Fazliu, z. Arianit Dobroshi, Mrs. Albulena Gërxhaliu, Mr. Arianit Islami, Mrs. Besnike Ukmata, z. Emir Hiseni, Mr. Granit Berisha, Mrs. Hysa Matoshi, Mrs. Lendita Kika Berisha, Mrs. Leonora Ibraj and Mr. Muhamed Luta (hereinafter: the complainants), addressed to the Ombudsperson Institution. 
Powers of the Ombudsperson 
3. Constitution of Republic of Kosovo (hereinafter the Constitution) in Article 132, paragraph 1, stipulates: “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities.” While paragraph 3 determines: “Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law.”

4. According to the Law No. 05/L-019 on Ombudsperson, the Ombudsperson, among others, has the following competencies and responsibilities:

· “To draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases.” (Article 18, par. 1, subparagraph 1.2).
· “To inform the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination.” (Article 18, par. 1, subparagraph 5).
· “To publish notifications, opinions, recommendations, proposals and his/her own reports.” (Article 18, par. 1, subparagraph 1. 6).
· “To recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, par. 1, subparagraph 7).
· “To prepare annual, periodical and other reports on the situation of human rights and freedoms, equality and discrimination and conduct research on the issue of human rights and fundamental freedoms, equality and discrimination in the Republic of Kosovo.” (Article 18, par. 1, subparagraph. 8).
· “To recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation.” (Article 18, par. 1, subparagraph. 9).
By delivering this Report to responsible Institutions, the Ombudsperson intends to perform his responsibilities according to the above-mentioned constitutional and legal provisions. 

Case circumstances 
5. The Ombudsperson, based on Article 16, paragraph 1, of Law no. 05 / L-019 on the Ombudsperson, on 23 July 2021 admitted the complaint of Mrs. Zana Limani-Fazliu (who has resigned from CAA) and others spoken out as members of the above stated Trade Union.

6. According to complainants’ claims, Trade Union in the CAA has been established in October 2020, in order to protect workers’ rights, in which majority of professional staff of this Institution joined. However, since the notification of the CAA staff on the meeting of the founding assembly of this association, pressures have been initiated by the CAA General Director, directly or through his subordinates, not to get membership or to leave the Union, by violating employees’ rights at work and denying them the right to organize a Union. 
7. The Trade Union Association was officially registered based on the Decision no. Prot.199 of MLSW, on 6 November 2020.

8. Complainants also stated that the process of internal reorganization had started in the CAA, but the Trade Union Association has not been encompassed and in order to clarify the given issue, on 1 December 2020 a meeting was held between the Trade Union Association and the General Director of this Institution. In this meeting, among others, always according to complainants’ allegations, the representatives of the Trade Union Association had raised as a concern non-participation of any of their representatives in the working group for internal reorganization, but the General Director, always according to allegations of the complainants, had stated that Union representatives cannot be part of this working group because the composition was determined by Laws and Instructions, but he promised to send the draft Regulation for consultation to the Trade Union. However, according to the complainants, the Trade Union representatives have not been served with the copy of draft Regulation.   

9. Furthermore, the complainants claimed that two members of the Union had left the Union due to the fear and pressure from the employer and in at least two cases the members of this Union have been told that they would not be promoted if they continue their membership in the Union.  

10. On 25 November 2021, Mrs. Zana Limani-Fazliu informed the representative of the Ombudsperson Institution that she has resigned from the ACC and by not being part of this Institution, her membership in the Trade Union and consequently her function as president of the Trade Union has ceased. In her notification she emphasized that she had submitted the complaint initiated to the Ombudsperson in the capacity of the President of the Trade Union and representative of its members and not in her personal capacity. In this announcement she further emphasized: “Until election of the new President of the Assembly of Civil Aviation Authority Trade Union (CAATU), Arianit Dobroshi, who holds the position of Secretary, will exercise tasks of the President and will represent CAATU and its members, in accordance with Article 3 of the Statute of CAATU.” Due to this, she requested that all communications with regard to the case are to be conducted with Mr. Arianit Dobroshin. 

11. On 14 February 2022, the Ombudsperson's representative received additional documents from the complainants, alleging discriminatory actions against members of the Trade Union by the CAA management. According to the complainants, since the establishment of the Trade Union, the CAA management has been putting pressure on the members of the Trade Union by requesting from them to leave the Union. According to them, there are suspicions that two members have already left due to fear and pressure and in at least two other cases, the members of the Union have been told that they will not be promoted to positions if they do not leave the association. 

12. Complainants have stated that this practice of interference by the CAA in the Trade Union Association constitutes a violation of Law no. 04 / L-011 on Trade Union Organization in Kosovo, while the Constitution of the Republic of Kosovo guarantees freedom of association and Trade Union Organization. Therefore, they claim that the members of the Trade Union are discriminated against because of their membership in this Association, by not assigning the members of the Association to vocational trainings, by refusing annual leave to them, and in the first five months of work of the CAA General Director, six officials of this Institution have been brought in front of the Disciplinary Commission with allegations of serious violations of work, three of them have been punished while to one another official a written reprimanded has been delivered, all of them are members of the Trade Union in the CAA.
13. Some of the cases according to complainants’ allegations:

· For Mrs. Besnike Ukmata, in November 2020, the Disciplinary Commission in CAA had taken the decision on the measure of suspension from work without pay, and after three weeks, dismissal from the employment relationship, but through an appeal to the IOBCSK, with Decision A.nr.378 / in 2020, she has been returned to work, however, according to her, after returning to work in January 2021, two more reprimands were issued and after using the accessible legal remedies, the case is in the Basic Court in Prishtina. She also pointed out that her request for annual leave has been denied twice, while her performance at work was assessed low. However, the IOBCSK, through Decision A.nr.215 / 2022, of 21 April 2022, had approved as grounded the complaint of Mrs. Ukmata against job assessment for 2021, as she had achieved the objectives set at work.
· Mr. Arianit Dobroshi, on 18 November 2020, at the time of Trade Union establishment, was given a written notice by the secretary of the CAA for sending a letter for translation without supervisor’s approval, but that the IOBCSK, through Decision A. no. 374/2020, of 11 January 2021, had annulled such a remark. In this period of time Mr. Dobroshi was Secretary of the Trade Union.
· Mrs. Hysa Matoshi, a member of the Trade Union, has been brought in front of the Disciplinary Commission in the CAA for violation of the Code of Ethics. The reason was that Mrs. Matoshi had reported on an illicit transfer in the work position, according to her, that had occurred in the CAA, but IOBCSK has annulled disciplinary measure against her according to Decision A.nr.420 / 2020. 

· Mrs. Albulena Gërxhaliu, a member of the Trade Union, had requested from the management to handle her complaint regarding her position as an inspector with an appointment act and equivalent salary, but the CAA did not provide with any response and the IOBCSK, according to the complaint submitted by her, had decided to address the given issue, but again the CAA failed to do anything regarding it, so finally the IOBCSK obliged the CAA to amend the act of appointment.

· Mr. Granit Berisha, according to his allegations, a member of the Trade Union, at the end of 2020 and the beginning of 2021 was summoned to the office by the CAA management and was asked to leave the Union, by promising him to be promoted ones the Regulation of internal regulation is amended. 
· Mrs. Leonora Ibraj, a member of the Trade Union, emphasized that the inspector's credentials have not been provided to her even though she met all the conditions and has been performing the duty of inspector for years, although she has successfully accomplished all the necessary requirements and has also submitted request to the CAA management for issuance of the given credentials, but did not receive any response, exceeding all deadlines according to the administrative procedure. She has not been provided with an office computer for two months, which is considered a basic tool.

· The complainants also pointed out that the management in the CAA had evaluated the work performance for 2020 and that the officials who are members of the Union were evaluated with low grades, less than 3.6, while the officials who are not members of the Union were rated with higher grades from 4.6 and 4.7. Three members of the Trade Union Association did not agree with the assessment of their work performance and have filed complaints with the IOBCSK and their complaints were admitted as partially grounded and the assessment of work performance for Ms. Besnike Ukmata from grade 2.1 by the management in CAA was made to 3.2, while for Mrs. Hysa Matoshi, from 1.8 to 3.5, while for the case of Mr. Arian Islami, according to the information obtained from the complainants, his work performance has not been assessed jet finally by the CAA, both for 2020 and for 2021.

· Furthermore, the complainants stated that the members of the given Trade Union were not provided with the opportunity to participate in vocational training even though the topic was related to their job descriptions. The complainants have asserted that the concrete cases when they were not offered such opportunities to participate in vocational training is in March 2021, the General Directorate of Civil Aviation in France had offered two free seats for the CAA's professional staff to attended two courses: Audit Techniques and Sustainable Air Transport and was requested by the CAA management in Kosovo to nominate officials: Ms. Besnike Ukmata and Mr. Granit Berisha, members of the Trade Union, to participate in these trainings and were the only officials from the professional staff who have not completed the training on audit techniques, but the management had decided to send other officials in this training, who are not members of the Trade Union, and moreover do not deal with auditing nor the professional aviation work. However, the General Directorate of Civil Aviation in France has requested to see the CVs of the nominees and has refused participation of two officials appointed by the CAA management because the training, according to them, is irrelevant for two officials proposed by the CAA management. The complainants also stated that another professional training provided free of charge by the CAA in France, which was related to Sustainable Air Transport, the CAA management had proposed two officials who were not part of the Trade Union and for whom this training was not relevant, based on their job description.
14. The complainants said that the members of the trade union: Mr. Arianit Islami and Mrs. Lendita Kika Berisha, CAA has issued a certificate of work experience upon request not counting the entire working period, always according to their claims, with the sole reason that they are part of the Trade Union Association in CAA.

15. On 4 November 2021, the Ombudsperson sent a letter to the General Director of the ACC requesting information regarding the complainants' allegations set out above, including their allegations of discrimination on the basis of freedom of association, in accordance with Article 20, par. 2, of Law no.05 / L-021 on Protection from Discrimination, requesting evidence that there was no violation of the principle of equal treatment.

16. On 19 November 2021, the Ombudsperson received a response from the Head of the Human Resources Department at the CAA, according to which: 

“(...) The Civil Aviation Authority has a total of 30 employees, while the trade Union Association which was established by a group of 10 ACC employees consists of 4 department directors and 6 officials.”
“We do not have information that there is evidence of discrimination against civil servants in order for the CAA to refer them to the CAA. Labeling the ACC institution without presenting facts and in a speculative manner can damage the image of the Institution.” According to this response: “Disciplinary violations in the ACC are handled on a case-by-case basis and based on violations defined by law. The decisions of the IOBCSC have been implemented, although in some cases the ACC has challenged these decisions in court and we are awaiting court decisions.”
This response stated: “Allegations on discrimination in promotions and upgrading are unfounded, as new positions or budget for promotion at ACC in the last 3 years and for 2021 were not approved by MPA or the Ministry of Finance. Facing this situation, promotions could not happen, due to the situation not of CAA (...).”
As for the process of preparing the draft Regulation for the CAA internal organization, she stressed that the same “(...)has never been approved and after the passage of the draft law on amendment of the law of the CAA, the reorganization process will begin based on the new law.”
In respect of trainings, her response was as follows: “Trainings were provided according to the departments and training needs in the preparation of the training plan and all trainings were conducted and the beneficiaries of the trainings were all staff, without distinction (...).” 
Legal analyses 
17. The Constitution of the Republic of Kosovo, in Article 21, paragraphs 2 and 3, stipulates: “The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution. Everyone must respect the human rights and fundamental freedoms of others.”
18. The Constitution of the Republic of Kosovo, in Article 24, determines: “All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination, no one shall be discriminated against on grounds of race, color, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status.”

19. The Constitution in Article 44, paragraph 1, defines: “The freedom of association is guaranteed. The freedom of association includes the right of everyone to establish an organization without obtaining any permission, to be or not to be a member of any organization and to participate in the activities of an organization.” While paragraph 2 determines: “The freedom to establish trade unions and to organize with the intent to protect interests is guaranteed. This right may be limited by law for specific categories of employees.”
20. Article 53 of the Constitution defines: “Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights.” While Article 11, paragraph 1, of the European Convention on Human Rights defines: “Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests.”
21. Article 14 of the European Convention on Human Rights defines that the enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 

22. Law No.05/L-021 on Protection from Discrimination, Article 2, defines the scope according to which: “This law applies to all acts or omissions, of all state and local institutions, natural and legal persons, public and private sector, who violate, violated or may violate the rights of any person or natural and legal entities in all areas of life, especially related to conditions for access to employment, self-employment and occupation, including employment conditions and selection criteria, regardless of activity and at all levels of the professional hierarchy, including promotions, access to all types and levels of vocational guidance, vocational training, advanced vocational training and re-qualifications, including internship experience […], any other rights provided for by the legislation in force.”
23. Article 3 determines the concept of discrimination: “The principle of equal treatment shall mean that there shall be no discrimination, direct or indirect in the sense of any of the grounds set out in Article 1 of this Law.” While: “Discrimination is any distinction, exclusion, restriction or preference on any ground specified in Article 1 of this law, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the Constitution and other applicable legislations of the Republic of Kosovo.” While procedures in the competent bodies, according to Article 12, determines: “Any person or group of persons may file a complaint to the Ombudsperson regarding the discriminatory behaviour on the grounds mentioned in Article 1 of this law.”

24. Law No. 04/L-57 on Freedom of Association in Non-Governmental Organizations, Article 1, paragraph 1, defines: “This Law sets out the establishment, registration, internal management, activity, dissolution and removal from register of legal persons organized as NGOs in Kosovo.” While Article 3, paragraph 1, determines: “Every person in Kosovo shall enjoy the full rights to freedom of association and establishment
of NGO.”; and paragraph 2 provides: “No person shall be required to associate involuntarily and no person shall be discriminated against in any way because of any decision to associate or not to associate.”

25. Law No.04/L-011 for Organizing Trade Union in Kosovo, in Article 2, par.1.4, with expression “Syndicate Freedom” is understood as “the civil right of the employers to create and join the syndicate organizations who freely organize activities, administration and trade union activity for the protection of their interests”.
26. Article 4, par.2, defines that “No one should be discriminated against, or to be violated the rights of employees because of membership, non-entrée in the union organization for the trade union activity in the union organization”.
27. Article 24, par. 1, determines that “Prohibited discrimination against Trade Union representatives of the organizations”, while par.2 determines that “For union activities, trade union representatives, without consent of the union, may not:
2.1. discontinue the employment contract;

2.2. assigned to other working place;
2.3. low position of the work;
2.4. initiate disciplinary proceedings,
2.5. reduced wages.”
28. The Ombudsperson draws attention to the fact that the Constitution, as the highest legal act of a country, protects and guarantees basic human rights and freedoms, therefore it is in the interest of the functioning of the rule of law to implement and realize these rights in practice. Constitutional guarantees serve to protect human dignity and the functioning of the legal state. The Constitution, in Article 21, expressly defines the obligation of all bodies to respect human rights and freedoms, therefore this principle is imperative and must be respected by all. 

29. The Constitution of the Republic of Kosovo, when it comes to the equality before the law, clearly defines that everyone is equal and that no one can be discriminated against on protected grounds, including in the present case - according to the freedom of association, since legislation in Kosovo has made it possible for the list of protected bases to be unlimited and since it is so, the association is also considered a protected base. Moreover, according to Article 44, par. 1, of the Constitution of the Republic of Kosovo, freedom of association is guaranteed, while paragraph 2 clearly states that the freedom to establish Trade Unions and to organize, in order to protect interests, is guaranteed. In all the new constitutions of different countries, the right of workers and other employed persons to freely form Trade Unions is definitely guaranteed. The freedom of association includes the right to access the Trade Union without discrimination and to act freely in it. 
30. The European Convention for the Protection of Human Rights guarantees everyone the freedom of association with others, including the right to establish a trade union and to join it in order to protect their interests.
 Therefore, inseparable from the freedom of association is also the freedom to establish a trade union and the decision to join or not to join a trade union. 
31. Article 5 of the European Social Charter provides for the right of workers and employers to form local, national and international organizations for the protection of their economic and social interests, as well as the right to collective bargaining (see Article 6), which means that unions should be allowed to enter into collective bargaining to hold their meetings and be given access to workers
32. In the case this Report is dealing with, according to the complainants’ statements and the documents submitted to the OI, is about expulsion of a member of the Trade Union Association, an employee at CAA, where the management of this institution even issued Decision No. 2020/KD/ 322 for dismissal from the civil service of the complainant Ms. Besnike Ukmata, this decision was disputed in IOBCSK, which with Decision A.nr.378/2020 had returned her to work.
Findings  

33. The Ombudsperson notes that even though freedom of association is guaranteed, it is noted that there was a lack of expressed will for cooperation with the Trade Union Association of Workers of the Civil Aviation Authority of Kosovo. The failure to cooperate creates divergences and problems with chain effects.
34. Freedom of association includes the right to access the union without discrimination and to act freely in the union. The actions of the CAA management towards the officials who are members of the Trade Union Association, in addition to having a negative effect on the exercise of trade union activity, create fear and uncertainty among other officials and hinder the freedom of association.

35. The Ombudsperson states that the officials of the Trade Union Association, their representatives engaged in collective negotiations or even the members of the Trade Union should not have harmful consequences in the form of dismissal from work or other measures of exerting pressure due to being part of the Trade Union. 

36. The Ombudsperson states that the Trade Union Association in the CAA must be provided with unimpeded access within its scope in matters related to the protection of the rights of its members, and in this particular case the CAA must support the Trade Union Association by promoting it as added value in CAA.

Therefore, based on what has been stated above, the Ombudsperson, pursuant to Article 135, paragraph 3, of the Constitution of Republic of Kosovo “[...] is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” According to the meaning of Article 18, paragraph 1.2, of the Law on Ombudsperson: “(...) The Ombudsperson has the responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)”; as well as to: “To recommend (...) promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, paragraph 1.7),  
Therefore, the Ombudsperson 
RECOMMENDS 
Civil Aviation Authority: 
· The Civil Aviation Authority of Kosovo to undertake all measures respecting the right of association and setting of Trade Union without any obstacle or measure that limits or discriminates against members in Trade Union Organization.

· To increase the level of cooperation with the Trade Union Association of Workers of the Civil Aviation Authority of Kosovo in the full exercise of duties according to the purpose of establishing and successfully fulfilling the function for which it was created. 

· In the framework of internal policies drafting in the Civil Aviation Authority, to enable access to representatives of the Trade Union so that the proposals of the trade union can be heard in the course of institution's policy-making process. 
The Ministry of Environment, Spatial Planning and Infrastructure:

· Within the powers entrusted, to exercise supervision on functioning of the Civil Aviation Authority, including the situation created in the relations, Trade Union – Management of the Institution. 
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 

Warmly submitted,

Naim Qelaj

Ombudsperson
� European Convention on Human Rights, Article 11.
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