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Purpose
1. This Opinion aims to express the Ombudsperson's views from the perspective of human rights, namely the rights deriving from the Constitution of the Republic of Kosovo and relating to family relationships for persons of the same sex.

2. The Ombudsperson, pursuant to Article 16, paragraph 4, of the Law no. 05/L-019 on Ombudsperson, has opened a case on his own initiative regarding the Draft Civil Code of the Republic of Kosovo. The Draft Civil Code, in the fourth book, in the second part governs the family issues, such as: engagement, marriage and cohabitation, which definitions recognize only the relationships between persons of the opposite sex. 

3. The existing draft of the Draft Civil Code of the Republic of Kosovo, in the fourth book governs the family relationships, namely engagement (Article 1133), marriage (Article 1138) and cohabitation (Article 1164).

4. The comments below present the opinion and position of the Ombudsperson regarding the definition of these relationships on the basis of sex. The opinion and position of the Ombudsperson are based on the human rights defined by the Constitution and the relevant laws in force in the Republic of Kosovo. 

Opinion of the Ombudsperson
5. The Ombudsperson, taking into account the circumstances mentioned above, considers that the Constitution of the Republic of Kosovo defines the right of everyone to respect their private and family life and also guarantees to each individual protection from discrimination based on sexual orientation. 
6. Also, the Constitution of the Republic of Kosovo guarantees everyone the right to marry and to have a family. 

7. The Ombudsperson observes that the Draft Civil Code defines the engagement, marriage and co-habitation as bilateral relations between persons of different sexes. See Article 1138, paragraph (“Marriage is a legally registered union of two spouses of different sexes, through which they freely decide to live together as husband and wife”), Article 1133 (“Engagement is the mutual promise of two persons of different sexes to get married in the future”) and Article 1164, paragraph 1 (“Cohabitation of a man and a woman is the factual relationship between an unmarried adult man and an adult woman who openly live as a couple, characterized by a joint life and work that represents a character of stability and continuation”).
8. Regarding this issue, the Ombudsperson considers that:
The definition of marriage, engagement and cohabitation based on sex is a violation of the right not to be discriminated against on the basis of sexual orientation.
9. The Ombudsperson considers that the Draft Civil Code should define the three relationships under discussion without referring to the concept of sex. In other words, two persons of the same sex should have the right to have their marriage, engagement or cohabitation legally recognized, in the same way as persons of the opposite sex. By defining the three relationships under discussion on the basis of sex or gender, the Draft Civil Code constitutes a violation of the right not to be discriminated against on the basis of sexual orientation.
10. The right not to be discriminated against on the basis of sexual orientation is clearly defined by the Constitution and by law. 
11. Article 24, paragraph 2, of the Constitution of the Republic of Kosovo stipulates: “No one shall be discriminated against on grounds of (...) sexual orientation.” Also, Law No. 05/L-021 on the Protection from Discrimination, Article 3, paragraph 2, stipulates: “Discrimination is any distinction, exclusion, restriction or preference on any ground specified in Article 1 of this law, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the Constitution and other applicable legislations of the Republic of Kosovo. (added emphasis), while one of the bases determined in article 1 of this law is also the “sexual orientation”.
12. The deprivation of persons of the same sex from legal recognition of marriage, engagement and cohabitation clearly meets the legal definition of discrimination. It is undeniable that such an exception: “Depreciates or violates the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the (...)other applicable legislations of the Republic of Kosovo” (added emphasis). Respectively, according to the current Draft Code, the right of two persons of the same sex to marry, to be engaged and to cohabit, is not explicitly recognized, enjoyed or exercised in the same way as persons of the opposite sex. Therefore, according to the criteria set by the Law on Protection from Discrimination, the definition of the three relationships in question constitutes a violation of the legal right not to be discriminated against on the basis of sexual orientation.
13. The Ombudsperson notes that the current Draft Code, in Article 1138, paragraph 2, stipulates: “Registered civil unions between persons of the same sex are allowed. Conditions and procedures are regulated by a special law.”

14. However, the Ombudsman considers that the current wording of the Draft Civil Code to allow registered civilian communities between persons of the same sex, without clearly defining what constitutes a “registered civil union” and stating that the conditions and procedures for recognition of these unions will be regulated by a special law, does not constitute a solution and does not reflect the rights guaranteed by the Constitution.
15. The Ombudsperson is aware that according to Article 53 of the Constitution of the Republic of Kosovo: “Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights.”
16. However, the Ombudsman considers that the decisions of the European Court of Human Rights (ECtHR) regarding the issue of same-sex marriages do not constitute a sufficient basis for concluding that the relevant provisions of the Draft Code are not discriminatory on the basis of sexual orientation. This is because the two specific grounds for the ECtHR assessment on this issue are not applicable in the Republic of Kosovo. 
17. Firstly, the ECtHR has ruled not to recognize the right of same-sex marriage because Article 12 of the European Convention on Human Rights (ECHR) stipulates: “Men and women of marriageable age have the right to marry and to found a family, according to the national laws governing the exercise of this right.” While the Convention only protects the right to marriage between a man and a woman, the court did not feel free to conclude that not recognizing same-sex marriage was discriminatory (see Schalk and Kopf, op. cit., § 55). 
18. The issue is a bit more complicated at the constitutional level, because the ECtHR has not yet recognized the right of same-sex persons to marry, according to the ECHR. Related to this, see, e.g., Schalk and Kopf vs. Austria, Application no. 30141/04 (2010), § 108; Chapin and Charpentier vs. France, Application no. 40183/07 (2016), § 39; and Orlandi et alia vs. Italy, Application no. 26431/12, 26742/12, 44057/12 and 60088/12 (2017), § 192.
19. However, the Constitution of the Republic of Kosovo differs from the ECHR in this respect. According to Article 37 of the Constitution: “Based on free will, everyone enjoys the right to marry and the right to have a family as provided by law.” Therefore, unlike the ECHR, the Constitution of the Republic of Kosovo, by not explicitly stating that the right to marry is the right of "husband and wife", does not present any obstacle to conclude that the deprivation of persons of the same sex by the right of marriage constitutes a violation of the right not to be discriminated against on the basis of sexual orientation. 
20. The second reason why the ECtHR has not yet recognized the right of persons of the same sex to marry is that there is still no European consensus to recognize this right. In these circumstances, according to the court, States Parties enjoy a wide (“margin of appreciation”) to decide for or against the recognition of the right to same-sex marriage. 
21. As with the first reason, this reason is not applicable in the Republic of Kosovo. The ECtHR has the responsibility to interpret the Convention for all 47 member states of the Council of Europe. For this reason, according to the "margin of appreciation" doctrine, the recognition of new rights, at the regional level of the Council of Europe, is necessarily limited to cases where there is no broad consensus among the Council of Europe states to recognize these new rights. However, this does not present any obstacle for an individual state, such as the Republic of Kosovo, to recognize a right at the national level, based on its Constitution and its laws, although the ECtHR has assessed that there is not enough wide consensus to recognize that right at the regional level.
22. For these reasons, the above-mentioned decisions of the ECtHR in this area are not decisive in the constitutional assessment of the Draft Code. Instead, in order to determine whether the Draft Code, by not allowing same-sex marriages, constitutes a violation of the constitutional right not to be discriminated against on the basis of sexual orientation, the non-discrimination criteria set by the ECtHR should be considered at the national level of Kosovo, not at the regional level of the Council of Europe. 
23. According to the criteria of the ECtHR: “The right (...)not to be discriminated against (...) is violated when States treat persons in similar situations unequally without providing an objective and reasonable justification” (Thlimmenos v. Greece, Application no. 34369/97 (2000), § 44). And in order for such an excuse to be "objective and reasonable", it must go through two more steps: Firstly, there must be a "legitimate aim" for the inequality in question; and, secondly, there must be a “reasonable relationship of proportionality between the means used and the intended purpose” (“Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium” vs. Belgium, Applications no. 1474/62, 1677/62, 1691/62, 1769/63, 1994/63, 2126/64 (1968), § 10; see also X and others vs. Austria, Application no. 19010/07 (2013), § 98).
24. In the first step we must ask whether, by depriving persons of the same sex of legal recognition of marriage, the Draft Code treats "persons in similar situations unequally". According to the ECtHR, this question is answered positively: “Same-sex couples are just as capable as couples of different sexes to establish sustainable and committed relationships. Therefore, they are in a similar situation to couples of different sexes in terms of their need for legal recognition and protection of their relationship” (Schalk and Kopf, op. cit., § 99). 

25. While in the first step there is an unequal treatment between persons in similar situations, we must move on to the second step, in which we ask whether the legal non-recognition of same-sex marriages has a "legitimate aim" and if there is a “reasonable proportionality relationship between the means used [i.e. non-recognition of same-sex marriages] and intended purpose” (added emphasis). 
26. According to the Constitutional Court of the Republic of Kosovo, “the test of proportionality is described in Article 55 of the Constitution” (Case No. KO131 / 12, Dr. Shaip Muja and 11 Members of the Assembly of the Republic of Kosovo, Judgment, 15 April 2013, par. 127). Respectively, Article 55, paragraph 4, of the Constitution sets out five criteria for assessing the proportionality of a restriction of a human right: 
27. In case of the restriction of human rights and the interpretation of those restrictions, all institutions of public power (...) have a duty to pay attention to 1) the essence of the right that is limited, 2) the importance of the purpose of the restriction, 3) the nature and volume of the restriction, 4) the relationship between the restriction and the purpose intended to be achieved, and 5) to consider the possibility of achieving that goal with the least restriction.
28. The ombudsman notes that it is not clear anywhere in the Draft Code what legitimate purpose the non-recognition of same-sex marriages would serve. It is also not clear whether the drafters of the Draft Code took these five criteria into account when deciding to deprive the same-sex persons of legal recognition of the right to marry. 
29. The Ombudsman notes that in the absence of a legitimate aim to exclude same-sex couples and in the absence of explicit consideration of the above five criteria, the Draft Code constitutes a violation of the constitutional right not to be discriminated against on the basis of sexual orientation. Therefore, the Ombudsman considers that the Ministry of Justice should reconsider the recognition of same-sex marriages during the review phase of the Draft Code.
30. The right to respect for family life is guaranteed by the Constitution: “Everyone has the right to respect for his life (...) of family (...)” (ibidem, Art 36, par. 1). In the same way, the ECHR determines: “Everyone has the right to respect for his family life. . . (...)” (ibidem, Art. 8, par. 1).
31. The ECtHR has made it clear that the failure of a state to give persons of the same sex the opportunity of legal recognition of their relationship, even in a non-marital form, constitutes a violation of this right. For example, in the case Oliari and others against Italy Applications no. 18766/11 and 36030/11 (2015), the court found that the Government of Italy “failed to meet its obligation to ensure that applicants have access to a specific legal framework that provides for the recognition and protection of their same-sex relationships” (ibidem, § 185; see also Orlandi, op. cit., § 210).

32. In the same way, the Draft Code “fails to fulfill the obligation of [the Republic of Kosovo] to ensure that [persons of the same sex] have at disposal a specific legal framework that provides for the recognition and protection of their same sex relationships”. 
33. This failure of the Draft Code cannot be justified by Article 1138, par. 2, which determines: “Other forms of civil unions are regulated by a special law.” This is for three reasons:
34. Firstly, since the Fourth Book of the Draft Code claims to regulate family relations in general, then it must in principle find a place for the recognition of the relations of persons of the same sex, especially given that the ECtHR has sought such recognition precisely as part of the right to respect the family life.
35. Secondly, the non-inclusion of “other forms of civil unions” in the Draft Code seems even more bizarre as the Draft Code, even in the current version, gives legal recognition to another form of non-marital union, namely that of non-marital cohabitation of a man and a woman: “Cohabitation of a man and a woman is the factual relationship between an unmarried adult man and an adult woman who openly live as a couple, characterized by a joint life and work that represents a character of stability and continuation” (ibidem, Art. 1164, par. 1); “Cohabitation of a man and a woman is equal with the status of marital spouses on the aspect of rights and obligations for caretaking, reciprocal financial support, and property rights as specified in this Code” (ibidem, Art. 1164, par. 2). As long as there is such a provision in the Draft Code, the Ombudsperson considers unjustifiable the non-inclusion of similar provisions that provide recognition of the relations of persons of the same sex, even in a non-marital form. 

36. Thirdly, the non-recognition in the Draft Code of same-sex couples guarantees that these couples will have to wait even longer until their constitutional right to respect for family life is fully respected. And, of course, the more time passes, the more the possibility will increase that the "special law", promised in Article 1138, will not be drafted or approved at all, leaving the Republic of Kosovo in inconsistency with the requirements of Article 36 of the Constitution and Article 8 of the ECHR.
Conclusion
37. The Ombudsman finds that according to the Constitution of the Republic of Kosovo, every person has the right to marry and to create a family in accordance with the law.
38. The Ombudsman considers that as the Fourth Book of the Draft Code aims to regulate family relations in general, then it should also include the recognition of relations of persons of the same sex, in order to respect the principle of equality before the law in regulation of family relationships. Therefore, the provisions of the Draft Civil Code, which regulate the family relations, should explicitly determine the recognition of family relations of the persons of the same sex.
Respectfully,

Naim Qelaj

Ombudsperson
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