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Prishtinë, 30 April 2021

Mrs. Arta Rama – Hajrizi, President
Constitutional Court of Kosovo 
Str. “Perandori Justinian”, n.n.

Prishtinë, Republic of Kosovo 
Ombudsperson’s Opinion on the request of Supreme Court sent to the Constitutional Court with regard to the review of Article 94 of the Law on Labor, which relates to the powers of the Labor Inspectorate 
1. On 5 February 2021, the Constitutional Court sent to the Ombudsperson the notification on registration of the case KO27 / 21 with regard to the request submitted by the Supreme Court of the Republic of Kosovo, through which this Court has requested from the Constitutional Court assessment of the compatibility with the Constitution of Article 94 of the Law No. 03 / L-212 on Labor regarding the jurisdiction of the Labor Inspectorate, part of the provision "Supervision of the implementation of the provisions of this Law, which regulate the employment relationship", respectively Articles 3 and 24 [Equality before the Law], 31 [Right to a Fair and Impartial Trial], 49 [Right to Work and Exercise the Profession], and 54 [Judicial Protection of Rights], of the Constitution of the Republic of Kosovo.
2. The issue that the Supreme Court has raised as a referral in the Constitutional Court is whether the Labor Inspectorate has the power to decide on employees' requests, regarding salaries and other material claims, the legality of decisions on disciplinary measures, return of workers at workplace etc. 
Ombudsperson’s assessment  
3. The Ombudsperson has reviewed the request of the Supreme Court addressed to the Constitutional Court regarding the review of compatibility with the Constitution of Article 94 of Law no. 03 / L-212 of Labor, regarding the jurisdiction of the Labor Inspectorate, part of the provision " Supervision of the implementation of the provisions of this Law, which regulate the employment relationship " and noted that disputed issues in this case are the actions of the Labor Inspectorate, which according to the Supreme Court decides on claims from the employment relationship regarding the salaries of employees and other material claims, the legality of decisions on disciplinary measures, the return of workers to work, etc. This case is not a typical case of incidental review of the Law on Labour or the Law on Labor Inspectorate, but it is important that the Constitutional Court of Kosovo clarifies the position of the Labor Inspectorate and its competencies, at the request of Supreme Court of Kosovo, in order to prevent the Labor Inspectorate from its actions of violating the rights guaranteed by the Constitution.
4. The Ombudsperson notes that it is about practical problems of implementation of the Labor Law, which have resulted in the Supreme Court raising concerns about the jurisdiction of the Labor Inspectorate in overseeing the implementation of the provisions of the Law on Labour.  The Law No. 03 / L-212 on Labor, Article 94 [Supervision], stipulates:

“Supervision of implementation of the provisions of this Law regulating employment relationship as well as occupational safety and protection at shall be conducted by the Labour Inspectorate on the basis of the Law on labour Inspectorate and Law on Occupational Safety, Health and the Working Environment No. 2003/19.”
The Ombudsperson estimates that according to this provision, the Labor Inspectorate is competent to supervise the implementation of the provisions of the Law on Labor which fall within its competence, based on the Law on Labor Inspectorate and the Law No. 2003/19 on Occupational Safety, Health and the Working Environment (repealed by Law No. 04 / L-161 on Safety and Health at Work). 
Regarding this issue, the Ombudsperson has reviewed the Law no. 03 / L-017 on Amendment and Supplementation of the Law no. 2002/9 on Labor Inspectorate and noted that Article 2 of this Law stipulates: 
“With this law is established Labour Inspectorate as an Executive Agency of the Ministry of Labour and Social Welfare. Labour Inspectorate oversees implementation of legal and sub-legal provisions, in overall manner of employment field including employment relationships, safety at work, protection of employees’ health and work environment” [emphases added].
5. Additionally, the Ombudsperson has reviewed the Law No. 04/L-161 on Safety and Health at Work and has observed that Article 1 of this Law determines: 
“Purpose of this Law is to set measures for improving the level of safety and health of employees at work.”
6. Given the legal provisions outlined above, the Ombudsperson considers that the Labor Inspectorate is responsible for overseeing the implementation of the provisions of the Law on Labor, which relate to labor relations in terms of working conditions, protection at work and maintaining the health of workers in general, respectively improving the level of safety of employees and their health at work. 
7. Furthermore, the Ombudsperson notes that the Law no. 03 / L-202 of Labor, Chapter IX, Articles 78-80, clearly defines the procedures for accomplishment of employment rights.
Article 78 [Protection of Employees’ Rights]

1. An employee considering that the employer has violated labour rights may submit a request to the employer or relevant bodies of the employer, if they exist, for the exercise of rights violated. 

2. Employer is obliged to decide on the request of the employee within fifteen (15) days from the day the request was submitted.
3. The decision from paragraph 2 of this Article shall be delivered in a written form to the employee within the term of eight (8) days.
Article 79 [Protection of an Employee by the Court]

Every employee who is not satisfied with the decision by which he/she thinks that there are breached his/her rights, or does not receives an answer within the term from Article 78 paragraph 2 of this Law, in the following term of thirty (30) days may initiate a work dispute at the Competent Court. 
Article 80 [Court decision on Termination of Employment Contract] 
1. If the court finds that the employer's cancellation of the employment contract is un Lawful according to the provisions of this Law, the collective contract or the employment contract, it shall order the employer to do one of the following: 
1.1. to pay the employee compensation, additional to any allowance and other amounts to which the employee may be entitled under this Law, the employment contract, a collective contracts or the Internal Act, in such amount as the court considers just and equitable, but which shall not be less than twice the value of any severance payment to which the employee was entitled at the time of dismissal; or
1.2. in cases where the dismissal is deemed unlawful under Article 5 of this Law, the court may reinstate the employee in his or her previous employment and orders compensation of all salaries and other benefits lost during the time of un Lawful dismissal from work. 
2. The employer is obliged, that within the defined term, to implement the decision of competent court.
8. In this regard, the Ombudsperson notes that the Labor Law has explicitly defined the jurisdiction of the Court to decide issues related to the termination of the employment contract, compensation due to employees under this law, as well as the return of the employee to work and salary compensation during the time of unlawful dismissal.  
9. Furthermore, Article 82 [Protection of Employee by the Labour Inspectorate] of the Law defines:
“An employee may submit an appeal to the Labour Inspectorate at any time for issues falling under the competencies of this body. 2. Labour Inspectorate is obliged to issue a decision regarding the appeal of the employee within thirty (30) days or inform the submitter of the appeal regarding the extension of the term when the decision shall be reached.”
10. Consequently, when reviewing Articles 78-80 and Article 82 of the Law, the division of competencies of the judiciary and the Labor Inspectorate is clearly observed, thus providing for the procedures related to the cases for which the employee can address the Court and the procedures for the cases for which the employee can address the Labor Inspectorate.
11. From all the above, the Ombudsperson considers that the Labor Law is explicit concerning the powers of the Labor Inspectorate and the Courts in terms of deciding on the case raised by the Supreme Court.
12. The Ombudsperson notes that the review of the cases which related to the termination of the employment contract, compensations due to employees under this law, as well as the return of the employee to work and compensation of wages during the time of illegal dismissal from work by the Inspectorate of Labor, constitutes exceed of the competencies of the Labor Inspectorate and consequently results in violation of the principle of separation of powers, because a body which operates within the executive power cannot review and decide issues which the law has expressly left to competence of the Courts, that is within the judiciary. 
13. Regarding the concept of judicial power, the Ombudsperson draws attention to the Constitution of the Republic of Kosovo, namely Article 4, paragraph 5, according to which: “The judicial power is unique and independent and is exercised by courts.” In this sense, the constitutional provisions have clearly and explicitly defined that judicial power is exercised by the courts. 
14. While a body which operates within the executive power reviews and decides on cases which fall within the competence of the Courts, the Ombudsperson considers that this not only acts contrary to the principles of separation of powers, but also violates the right to employees for a fair and impartial trial as well as the right to judicial protection of rights. 
15. Article 31, paragraph 2, of the Constitution of Republic of Kosovo stipulates: “Everyone is entitled to a fair and impartial public hearing as to the determination of one’s rights and obligations ... within a reasonable time by an independent and impartial tribunal established by law.” 
16. Similar to Article 31, paragraph 2, of the Constitution, Article 6 of the European Convention on Human Rights stipulates: “In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law, [...]. 

17. According to Law no. 03 / L-017 on Amendment and Supplementation of the Law no. 2002/9 on the Labor Inspectorate, Article 2 of this Law, the Labor Inspectorate is an executive body of the Ministry of Labor and Social Welfare. Therefore, according to the definition of the Law itself, the Labor Inspectorate is a body that operates within the Ministry of Labor and Social Welfare, thus the Labor Inspectorate operates within the executive power.
18. Independence from the executive power is considered of particular importance in particular, see Belilos versus Switzerland, Application No. 10328/83, ECtHR (1988), § 64). This reflects the well-known principle of separation of executive and judicial powers, a principle that is also explicitly embodied in the Constitution of the Republic of Kosovo.
19. In order for a body to be called an " court" or “independent tribunal”, it must meet certain criteria. The two most relevant criteria are: the body to be independent from executive; and to have full jurisdiction (see Beaumart v. France, Application No. 15287/89, ECtHR (1994), §38 (“Only one institution having full jurisdiction and meeting a range of requirements, such as independence by the executive ..., deserves the label "tribunal" within the meaning of Article 6 par. 1 ").
20. Consequently, the Labor Inspectorate does not meet the criteria to be a "court” or “independent tribunal" and, in addition, the law does not give it the jurisdiction to decide cases raised by the Supreme Court. Therefore, any action of the Labor Inspectorate to decide on matters on which the court is authorized by law, constitutes a violation of Article 31 of the Constitution and Article 6 of the European Convention on Human Rights.
21. Undoubtedly, Labor Inspectorate actions, which outside its jurisdiction decides on issues raised by the Supreme Court, create assurance among citizens that the issue will eventually be decided by the Labor Inspectorate, in which case it prevents employees from addressing the competent body, which in this case is the court, and thus lose the legal deadline for initiating court proceedings, according to provisions 79 and 80 of the Law on Labor.
22. The Constitution in principle guarantees protection in Court, as the most important way of protection of human rights in domestic law. The right to protection in Court belongs to everyone whose rights guaranteed by the Constitution has been violated or denied. In addition, Article 54 of the Constitution contains a provision which guarantees every individual the right to effective legal measures, if it is found that his/her right has been violated. It follows that everyone is guaranteed the right to an independent, impartial and law-based trial, which means that in this way the right to a fair trial (Article 31 of the Constitution) and the right to equal protection in the Courts are guaranteed.

Warmly submitted,
Naim Qelaj

Ombudsperson
� See commentary of the Constitutional Court of Republic of Kosovo, Enver Hasani, Ivan Čukalović, I Edition page 204, §2
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