[image: image1.jpg]Republika e Kosovés * Republika Kosovo ¢ Republic of Kosovo
Institucioni i Avokatit té Popullit « Institucija Ombudsmana » Ombudsperson Institution






OPINION

of the Ombudsperson of Republic of Kosovo 
Ex officio 711/2020

Regarding 
placement of body worn cameras on Kosovo Police officers 
Addressed to:

· Mr. Samedin Mehmeti, General Director of Kosovo Police 
Prishtinë, 2 February 2021

PURPOSE  
1. This Opinion aims to disclose Ombudsperson’s opinion viewed from the human rights perspective in relation to the issue raised by the Kosovo Police, which has to do with placement of body worn cameras to Kosovo Police officers. 

LEGAL BASES 
2. Law No. 05/L-019 on Ombudsperson, Article 18, paragraph 3, stipulates: “The Ombudsperson can advise and recommend to the institutions of the Republic of Kosovo for their programs and policies to ensure the protection and advancement of human rights and freedoms in the Republic of Kosovo.”

Description of the case 
3. The Ombudsperson, pursuant to constitutional and legal powers, in the meeting held on 3 December 2020, met with representatives of the Kosovo Police, in the course of which the Police project related to placement of body worn cameras to police officers of Kosovo Police was discussed.   

4. In this meeting, the Ombudsperson was asked to articulate his observations through an opinion viewed from human rights standpoint with regard to the issue of placement of body worn cameras on police officers. 
LEGAL BACKGROUND 
5. Constitution of Republic of Kosovo :

· Article 36 [Right to Privacy] determines:

“1. Everyone enjoys the right to have her/his private and family life respected, the inviolability of residence, and the confidentiality of correspondence, telecommunication and other communication. 

2. Searches of any private dwelling or establishment that are deemed necessary for the investigation of a crime may be conducted only to the extent necessary and only after approval by a court after a showing of the reasons why such a search is necessary. Derogation from this rule is permitted if it is necessary for a lawful arrest, to collect evidence which might be in danger of loss or to avoid direct and serious risk to humans and property as defined by law. A court must retroactively approve such actions. 

3. Secrecy of correspondence, telephony and other communication is an inviolable right. This right may only be limited temporarily by court decision if it is necessary for criminal proceedings or defense of the country as defined by law. 

4. Every person enjoys the right of protection of personal data. Collection, preservation, access, correction and use of personal data are regulated by law.”

6. European Convention on Human Rights:

· Article 8 [Right to respect for private and family life] defines:

“1. Everyone has the right to respect for his private and family life, his home and his correspondence. 

2. “There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others..”

7. Law No. 04/L-076 on Police: 

· Article 2 [Guiding Principles], paragraph 1, subparagraphs 1.3, 1.4 and 1.5, stipulates:

“1. The actions of the Kosovo Republic Police shall be guided by the following principles:
[. . .]

1.3. neutrality and impartiality regarding persons’ political views and affiliations,

1.4. integrity, honesty and accountability in public service,

1.5.  transparency - providing information to the public and being open to public.”

· Article 10 [General Duties and Powers of the Police], paragraph 1, subparagraphs 1.1 – 1.7, determines:

“1. . The Police shall have the following general duties:

1.1. to protect the life, property and offer safety for all people; 

1.2. to protect the human rights and fundamental freedoms of all citizens; 

1.3. to prevent the risk to citizens and maintain the public order and safety; 

1.4. detect and prevent criminal acts and offenders; 

1.5. to investigate criminal acts and offenders; 

1.6. to supervise and control for traffic safety;,

1.7. to manage and control the state border;,
[. . .].”

· Article 22 [Preventive Search], paragraph 2, defines:
“2. [. . .] The search may include the use of technical [added emphases] or other equipments [. . . ].”

· Article 31 [Collection, Retention, Processing, Analysis, Use and Deletion of Data], paragraph 2, determines :
“2. The collection, retention, use and transfer of personal data shall be performed in accordance with the Law on Protection of personal Data..”

8. Law No. 05/L-088 on Road Traffic Provisions : 

· Article 8 [Bodies for authorizations supervision and regulation of traffic], paragraph 1, stipulates:

“1. The supervision and regulation of traffic, vehicles, drivers and other participants in road traffic is carried out by members of the Police.”
9. Law No. 04/L-072 on State Border Control and Surveillance: 

· Article 5 [The body that carries out border control], paragraph 2 determines:

“2. Duties dealing with border control are performed by the border police within the police of the Republic of Kosovo (hereinafter as: border police).”

LEGAL ANALYSES  
10. The Ombudsperson notes that the Kosovo Police operates on the basis of the basic law (Law no. 04 / L-076 on the Police), as well as also has competencies under other laws, in particular: Law no. 05 / L-088 on Road Traffic Provisions, amended and supplemented by Law no. 06 / L-069 on Amending and Supplementing the Law no. 05 / L-088 on Road Traffic Provisions; Law no. 04 / L-072 on State Border Control and Surveillance, amended and supplemented by Law 04 / L-214 and Law no. 06 / L-013.   
11. The Ombudsperson points out that according to the legal basis, the Kosovo Police is permitted to use technical measures, in order to carry out police activities which fall within their competence. 
12. In this regard, the Ombudsperson notes that Kosovo Police actions are based on the principle of impartiality, neutrality, integrity, honesty, responsibility in the public service and transparency. 
13. Finally, the Ombudsperson considers that the use of technical devices, which are result of legal guarantees, should not be considered as an obstacle in achieving a legitimate goal, especially when such actions raise the level of impartiality, transparency, integrity, as well as responsibility in the public service of the Kosovo Police. 
Conclusions 
14. The Ombudsperson has reviewed the issue raised by Kosovo Police, which deals with the project announced by Police related to placement of body worn cameras on officers of Kosovo Police.

15. Regarding this issue, the Ombudsperson emphasizes that the Kosovo Police, as a competent institution for the protection of order in the Republic of Kosovo, exercises its activity according to the legislation in effect.   

16. In this regard, the Ombudsperson points out that it is very important that activities conducted by police officers reflect impartiality, integrity, transparency and responsibility in exercising of their mandate arising from the legislation in force. 
17. Regarding this issue, the Ombudsperson welcomes any action by the Kosovo Police, which is based on legal provisions in effect, which results in increasing the level of impartiality, integrity, transparency and accountability in provision of Police public services.
18. The Ombudsperson draws attention to the legal obligation (Law on Police, Article 31, paragraph 2), according to which the collection, retention, use and transfer of personal data shall be performed in accordance with the Law on Protection of personal Data. 

19. In this regard, the Ombudsman emphasizes that as long as such police actions are carried out in accordance with the Law on Protection of Personal Data there is no violation of human rights and freedoms. But, if the police actions exceed the provisions of the Law on Protection of Personal Data, then punitive measures should be taken against the perpetrators of such actions. 
20. Therefore, in respect of this, the Ombudsperson does not observe any obstacles in placement of body worn cameras on police officers, as long as actions related to personal data are made in full conformity with the provisions of the Law on Protection of Personal Data. 

21. Finally, the Ombudsperson estimates that a certain action or device, which serves in accomplishing police activities, according to which transparency, accountability, integrity, impartiality and responsibility of police officers in performing their duties prescribed by law is improved, does not constitute a violation of human rights and freedoms. 
Sincerely, 
Naim Qelaj

Ombudsperson 
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