[image: image2.jpg]Republika e Kosovés * Republika Kosovo ¢ Republic of Kosovo
Institucioni i Avokatit té Popullit « Institucija Ombudsmana » Ombudsperson Institution






REPORT OF THE KOSOVO REPUBLIC OMBUDSPERSON 

Ex-officio No. 176/2020

With regard to  

Amendments to the Administrative Instruction (MLSW) no. 10/2014 for activities and requirements of placement of residents in house for elderly without family care homes and community-based
For:   Mr. Hekuran Murati, Minister  

  Ministry of Finance, Labour and Transfers  

Copy: Mr. Albin Kurti, Prime Minister of Republic of Kosovo 

Mrs. Duda Balje, President of the Committee on Human Rights, Gender Equality, Victims of Sexual Violence During the War, Missing Persons and Petitions
Mr. Habit Hajredini, Director 

Office of Good Governance - Office of Prime Minister 
Prishtinë, 25 March 2022

I . PURPOSE OF THE REPORT  

1. The purpose of this Report is to recommend to the Ministry of Finance, Labour and Transfer (hereinafter: MFLT) amendment of the Administrative Instruction (of the Ministry of Labor and Social Welfare) No. 10/2014 for activities and requirements of placement of residents in house for elderly without family care homes and community-based, so that the procedures and criteria for admission of elderly people in the house for elderly without family care homes and community-based is harmonized with the basic principles and powers arising from the Constitution of the Republic of Kosovo and the Law no. 05 / L-021 on Protection from Discrimination, as well as to harmonize the Administrative Instruction (MLSW) No. 10/2014 with the provisions of the Law no. 02 / L-17 on Social and Family Services and the Law no. 06 / L-084 on Amending and Supplementing the Law no. 02 / L-17 on Social and Family Services, the Law No. 2004/32 on Family, amended and supplemented by the Law no. 06 / l-077 on Amending and Supplementing the Law no. 2004/32 on Family of  Kosovo and the Law no. 05 / L-031 on General Administrative Procedure. 

II. LEGAL BASES AND POWERS OF THE OMBUDSPERSON  

2. Pursuant to Article 135, paragraph 3, of the Constitution of Republic of Kosovo (henceforth: Constitution): “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.”
3. Further, the Law no. 05/L-019 on Ombudsperson points out that the Ombudsperson, among others, has the following powers and responsibilities: 

·  “… has the power to investigate… own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights. (Article 16, paragraph 4);

·  Publishes reports and makes recommendations on policies and practices on combating discrimination and promoting equality (Article 16, paragraph 15); 

· to investigate alleged violations of human rights and acts of discrimination, and be committed to eliminate them (Article 18, paragraph 1, point 1);
· to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases (Article 18, paragraph 1 point 1.2);
·  to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination (Article 18, paragraph 1 point 1.5);
· to publish notifications, opinions, recommendations, proposals and his/her own reports; (Article 18, paragraph 1, point 6);
· to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, paragraph 1, point 1.7).

4. Based on the Law No. 05/L-021 on the Protection from Discrimination, Article 9, it is defined that the Ombudsperson, among others has the following competencies: 
·  “ … shall have an authority to investigate or act … with
self-initiative (ex-officio) when there is reason to suspect that there has been discrimination by public entities. (Article 9, paragraph 2, point 3);
· informs the public about cases of discrimination and undertakes measures to promote equality, human rights and non-discrimination (Article 9, paragraph 2, point 5); 

· provides advices, guidance and support to subjects of public ... sector, on best practices ... combating discrimination .... as well as provides recommendations to take measures to promote equality, adapting to diversity and /or combating discrimination” (Article 9, paragraph 2, point 7).
III. CURRENT SITUATION 

5. The Ombudsperson, pursuant to Article 16, paragraph 4
, of the Law on Ombudsperson, on 2 March 2020 initiated ex-officio investigations with regard to Administrative Instruction (of the MLSW) No. 10/2014 for activities and requirements of placement of residents in house for elderly without family care homes and community-based in order to examine whether the criteria for admission of elderly people without family care in establishments as well as in community-based homes are in accordance with applicable laws.  
6. Administrative Instruction (of MLSW) No. 10/2014 for activities and requirements of placement of residents in house for elderly without family care homes and community-based was issued in September 2014, at that time by the Ministry of Labor and Social Welfare. With Decision no. 01/02, on 16 March, 2021 the Government of the Republic of Kosovo has approved Regulation (GRK) - no. 02/2021 on the Areas of Administrative Responsibility of the Office of the Prime Minister and the Ministries.
 This Regulation provides that the Government of the Republic of Kosovo, inter alia, shall consist of the Ministry of Finance, Labour and Transfer (MFLT), which has taken over it the liability of social protection and social policy and "leads with social care institutions”(Annex 1, Article 2.30) and“ is responsible for establishing social and residential care institutions for the provision of social and family services ”(Annex 1, Article 2.34). Therefore, it can be considered that MFLT is the legal successor of the Ministry of Labor and Social Welfare, as well as is responsible for harmonizing of the criteria for accommodation of residents in establishments for elderly people without family care and in community-based homes.
7. Provisions of the Administrative Instruction (of MLSW) No. 10/2014 for activities and requirements of placement of residents in house for elderly without family care homes and community-based apply to elderly persons without family care and who require protection from state institutions that provide assistance to persons in need.
 Administrative Instruction (MLSW) No. 10/2014 is a sub-legal act that explicitly and in detail regulates this issue. 

8. Article 5 of the Administrative Instruction (MLSW) no. 10/2014 sets out the criteria that applicants must meet to gain the right for accommodation of residents in establishments for elderly people without family care and in community-based homes. Among others, Article 5.1.3 provides that the applicant has no offspring-biological or adopted child, while Article 5.1.4, (to which Article 6.1.8, relates) stipulates that accommodation is not hindered if the client in need has a married daughter. This Report will examine below the compliance of these criteria with the legislation in force in accordance with the principles of protection against discrimination.  

IV. RELEVANT LEGAL INSTRUMENTS IN THE REPUBLIC OF KOSOVO 
9. Constitution of Republic of Kosovo (henceforward: Constitution) defines:

9.1. Article 21 [General Principles] “1. Human rights and fundamental freedoms are indivisible, inalienable and inviolable and are the basis of the legal order of the Republic of Kosovo. 2. The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution. 3. Everyone must respect the human rights and fundamental freedoms of others. [...].”

9.2.  Article 22 [Direct Applicability of International Agreements and Instruments]: “Human rights and fundamental freedoms guaranteed by the following international agreements and instruments are guaranteed by this Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions: [...]” (2) European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols.”
9.3.  Article 23 [Human Dignity] “Human dignity is inviolable and is the basis of all human rights and fundamental freedoms.”
9.4.  Article 24 [Equality Before the Law]: “1. All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination. 2. No one shall be discriminated against on grounds of race, color, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status. [...].”

9.5.  Article 53 [Interpretation of Human Rights Provisions] “Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights.”
10. European Convention on Human Rights and Fundamental Freedoms (Rome, 4 November 1950):
   10.1. Article 14 [Prohibition of discrimination] defines: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status.”

   10.2. Protokol 12 of the Convention predicts in Article 1 [General prohibition of discrimination]: “1. The enjoyment of any right set forth by law shall be secured
without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.  2. No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1.”
11. Law No. 05/l-031 on General Administrative Procedure, in Article 4 (Principle of lawfulness), determines: “Public organs shall act in accordance with the Constitution, legislation in force, as well as with the applicable general administrative rules, within their competencies and in conformity with the goal for which these competencies have been granted (...).”

12. Law No. 2004/32 on Family of Kosovo, amended and suplemented by Law No. 06/l-077 on Amending and Supplementing the Family Law of Kosovo No. 2004/32 on Family, in Article 4 defines as follows: “All persons enjoy equal treatment of rights and obligations set forth in this Law. There shall be no direct or indirect discrimination against any person or persons based on sex, age, marital status, language, mental or physical disability, sexual orientation, political affiliation or convictions, ethnic origin, nationality, religion or belief, race, social origin, property, birth or any other status.” 
13. Law No. 02/L-17 on Social and Family Services, amended and supplemented by the Law No. 06/L-084 on Amending and supplementing the Law No. 02/L-17, in Article 1.2, provides: “In circumstances where there is no family support or where this is insufficient to ensure the welfare of an individual the State has a duty to provide to those people who would not otherwise be helped, Social and Family Services in a manner that respects their dignity as human beings and their fundament rights based on Kosovo Legislation and International Human Rights Convention.” Further the same Law in Article 12.2 determines: “The Ministry has overall responsible for the establishment and oversight of residential homes, sheltered accommodation and emergency shelters for people in need in Kosovo.”
14. Law No. 04/L-021 on the Protection from Discrimination (LPD)

14.1. Article 1, point 1: “The purpose of this law is to establish a general framework for prevention and combating discrimination based on nationality, or in relation to any community, social origin, race, ethnicity, colour, birth, origin, sex, gender, gender identity, sexual orientation, language, citizenship, religion and religious belief, political affiliation, political or other opinion, social or personal
status, age, family or marital status, pregnancy, maternity, wealth, health status, disability, genetic inheritance or any other grounds, in order to implement the principle of equal treatmen.”

14.2. Article 2, paragraph 1: “This law applies to all acts or omissions, of all state and local institutions, natural and legal persons, public and private sector, who violate, violated or may violate the rights of any person or natural and legal entities in all areas of life, especially related to:”1.16. any other rights provided for by the legislation in force.” 
14.3. Article 3, paragraph 1, of the LPD defines: “he principle of equal treatment shall mean that there shall be no discrimination, direct or
indirect in the sense of any of the grounds set out in Article 1 of this Law. While in paragraph 2 explicitly stipulates that “Discrimination is any distinction, exclusion, restriction or preference on any ground specified in Article 1 of this law, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the Constitution and other applicable legislations of the Republic of Kosovo.”
14.4.  Article 4, paragraph 1, of the LPD defines the types of unequal treatment, point 1.1: “Direct discrimination - shall be taken to have occurred where one person is treated less favourably than another is, has been or would be treated in a comparable situation based on one or more grounds such as those stated in Article 1 of the Law [...].”
15. Administrative Instruction (MLSW) No. 10/2014, in Article 2 points out: “Provisions of this Administrative Instruction apply to elderly persons without family carë and who require care from state institutions that provide assistance to persons in need.” Article 7, paragraph 1, foresees: “CSW case manager is required to prepare a social history evidence to argue that there is no one to provide care for the case in a state of necessity.” Article 8 foresees: “DELA
 responsible official admits the case registered by the CSW and jointly with other members of the Commission undertakes its reviews. (…) After reviewing the case and after the conducted visit, the Commission makes a meritorious decision with regard to the request, refusing or approving it and the decision is prepared.”
V. LEGAL ANALYSES 
The analysis of this Report will focus on two criteria, presented in the continuation of the report under points A and B.
A. Criterion that the applicant has no offspring - biological or adopted children to gain the right to accommodate residents in nursing homes without family care and in community-based homes, provided in Article 5, point 1.3, of Administrative Instruction no. 10/2014. 

16. As noted, the criterion that the applicant has no offspring - biological children in order to meet conditions for accommodation in a home for the elderly without family care and in a community-based home is defined as one of the basic criterion for accommodation, in Article 5, point 1.3, of the Administrative Instruction (MLSW) no. 14/2014, it is necessary that in order to ensure the best interest of elderly people seeking housing in such establishment and community-based homes, this criterion need to be revised. 
17. If we review the criterion given in Article 5, point 1.3, of Administrative Instruction no. 10/2014, in relation to the Principle of lawfulness, which according to Article 4, paragraph 1, of the Law no. 05 / L-031 on General Administrative Procedure requires public bodies to act in accordance with the Constitution, applicable laws, as well as general administrative rules applicable within their competences and in accordance with the purpose for which they are given these powers, it can not be considered that the given criterion meets the Principle of lawfulness, nor the principle of the rule of law, according to which all are equal before the law for the following reasons:
18. The Constitution in Article 21, paragraph 1, defines that fundamental human rights and freedoms are indivisible, inalienable and inviolable and constitute the basis of the legal order of the Republic of Kosovo, while paragraph 2 of this article provides that the Republic of Kosovo to protect and guarantee the fundamental human rights and freedoms provided for in this Constitution.
19. According to Law no. 05 / L-021 on the Protection from Discrimination, Article 1, family or marital status, are foreseen as a discriminatory basis and protected characteristic. Undoubtedly, the existence of descendants can be presented as a sub-characteristic of family or marital status, and any violation of this provision constitutes discrimination.   
20. The criterion that the person who seeks accommodation in these establishment has no offspring - biological or adopted children constitutes discrimination, as provided in Article 4, paragraph 1.2, of Law no. 05 / L-021 on Protection from Discrimination, because persons without biological or adopted offspring are treated more favorably, in relation to persons with biological or adopted offspring. It can be concluded that this criterion is a limiting criterion and represents a violation of the principle of equal treatment. Therefore, this criterion cannot be considered that it meets the constitutional guarantee of equality, respect for human rights and freedoms, rule of law and non-discrimination as a fundamental value of Kosovo society (Article 7, paragraph 1, of the Constitution) or the constitutional provision, according to which all are equal before the law and everyone has the right to equal legal protection and to enjoy the rights provided by law without discrimination on any grounds, including any other status (Article 24 of the Constitution). 
21. Furthermore, the criterion that the person who seeks accommodation in these establishments has no offspring - biological or adopted children is contrary to the Law No. 2004/32 on Family of Kosovo, specifically Article 4 of the Law, which stipulates that all persons enjoy equal treatment and that there will be no direct or indirect discrimination against any person or persons on any grounds. It cannot be considered an equal treatment of persons without children and persons who have children if only persons without children have the right to be accommodated in a home for the elderly without family care and in a community-based home.

22. It should be emphasized that parenting is an option, not an obligation and that it is a matter of individuals’ free choice. Introduction of parenthood as a condition should be considered in conjunction with the treatment of legally single but nonetheless socially related individuals, as it emphasizes the continuing privilege of parenthood and the negative stereotypes to which singles are subject. Giving priority to persons with descendants can create assumptions about an individual's degree of need, degree of social responsibility and commitment to family, as well as entitlement to public benefits and legal protection. This is contrary to Article 1.2 of Law no. 02 / L-17 on Social and Family Services, which provides for the obligation of the state to provide social and family services to persons who are guaranteed respect for their dignity as human beings and fundamental rights defined by the legislation of Kosovo and International Conventions on Human Rights.  
23. Personal dignity, protected by the constitutional provision of Article 23, is fundamental to human rights and is inextricably linked to the principles of equality and non-discrimination. As a result, respect for the inherent dignity of all must be the basis of all public governance policies and procedures. Denial of the right of persons with descendants to be accommodated in establishments for elderly people and in a community-based home constitutes a violation of their dignity, their exclusion and stigmatization, and prevents these persons from meeting the conditions set by program for people in need. 
24. Special attention should be given to the scope defined by Article 2 of the Administrative Instruction (MLSW) No. 10/2014. The same applies to the elderly and without family care who require protection from state institutions, which provide assistance to people in need. Both persons without children as well as those with children are persons in need, therefore their unequal treatment is not reasonably justified. It can reasonably be assumed that persons without descendants as well have the same needs as persons with descendants, because their descendants cannot or do not want, for various reasons, to take care of them. 
25. Characteristic whether or not persons have offspring can be understood as another sub-status that is described as a discriminatory basis in Article 14 of the European Convention on Human Rights and Article 1 of its Protocol 12. Therefore, it is necessary to examine the practice case law of the European Court of Human Rights when it comes to the prohibition of discrimination. 
26. The European Court of Human Rights has found in its case law that differences in treatment based on recognized characteristics or "status" can be equated with discrimination within the meaning of Article 14. Furthermore, to get to the point according to Article 14, there must be a difference in the treatment of persons in analogous or relevant similar situations. Such a difference in treatment is discriminatory if there is no objective and reasonable justification; in other words, if there is no legitimate aim or if there is no reasonable proportional relationship between the means used and the aim it wishes to achieve. In the present case, there is no objective and reasonable justification, nor any legitimate aim or proportionate ratio for establishing the given criterion. 
27. Protocol 12 to the European Convention on Human Rights defines the general prohibition of discrimination and provides that the scope of protection of Article 1 relates to four categories of cases, in particular when a person is discriminated against in the enjoyment of any right expressly granted to an individual under national law; the enjoyment of the right which may be determined by the specific obligation of a public authority under national law, that is, when a public authority is obliged under national law to act in a particular manner; by a public authority in exercising discretionary powers (for example, the approval of certain subsidies); by any other act or omission of a public authority. 
28. In the current case, it is about the obligation of public authority under national law, namely the obligation to provide social and family services to persons for whom the Center for Social Work and the relevant Commission (established under Article 8 of the Administrative Instruction No. 10/2014) certifies that they meet the conditions for accommodation in establishments for elderly people without family care and in community-based homes. It cannot be considered that the Commission has taken a meritorious decision if it refuses to grant accommodation to a person with children, because it is a matter of applying a discriminatory criterion contrary to the legislation in effect. 
B. Criterion that the applicant has a daughter, who is married, to gain the right to be accommodated in a house for the elderly without family care and in a community-based home, as provided in Article 5, point 1.4, (in relation to Article 6, point 1.8,) of Administrative Instruction no. 10/2014. 

29. The criterion that the elderly person seeking accommodation has a daughter, who is married, is also given as one of the basic criteria for accommodation of such person in establishments for elderly people and in community-based homes, according to Article 5, point 1.4, of the Administrative Instruction (MLSW) no. 10/2014 (to which Article 6, point 1.8 relates) and states: "Housing is not obstructed if the client in need has a daughter, who is married." It is necessary to consider this criterion from two aspects: in relation to persons who have married daughters and in relation to persons who have unmarried daughters and sons, regardless of their marital status. 

30. In the case under review it is about an unjustified and illegal difference based on the gender and marital status of the applicant's descendants, which is contrary to the provisions of the Constitution of the Republic of Kosovo, which according to Article 7, paragraph 1, says that equality, respect for human rights and fundamental freedoms, the rule of law and non-discrimination are among the fundamental values of Kosovo society. Furthermore, Article 7, paragraph 2, of the Constitution stipulates that the Republic of Kosovo ensures gender equality as a fundamental value for the democratic development of society and equal opportunities for the participation of women and men in all areas of social life. Also, according to Article 24, paragraph 1, of the Constitution, all are equal before the law and everyone has the right to equal legal protection and enjoyment of the rights provided by law, without discrimination on any other grounds. The Constitution further states in paragraph 2 of Article 24 that, inter alia, no one shall be discriminated against on the basis of sex or other personal status. 

31. Criterion given in Article 5, point 1.4, which is related to Article 6, point 1.8 of the Administrative Instruction (MLSW) no. 10/2014, is not in accordance with the Principle of lawfulness, which defines the obligations of public administrative bodies that during the performance of administrative activity to work and decide in accordance with the law (Article 4, paragraph 1, of the Law no. 05 / L-031 on General Administrative Procedure). 

32. The Ombudsperson recalls that the Law no. 2004/32 on Family of Kosovo provides in Article 4 that all persons enjoy equal treatment of rights and obligations and that there shall be no direct or indirect discrimination against any person or persons, inter alia, on the basis of gender or on the basis of marital status. However, persons who have unmarried sons or daughters do not meet the criteria given in Article 5, point 1.4, of Administrative Instruction (MLSW) No. 10/2014. So this criterion is contrary to Article 4 of Law no. 2004/32 on Family of Kosovo. 

33. With Article 1.2 of Law no. 02 / L-17 on Social and Family Services defines the obligation of the state to provide social and family services to persons who are guaranteed respect for their dignity as human beings, and the fundamental rights defined by Kosovo Legislation of and with International Human Rights Conventions. This Article provides for the obligation of the state that applies to all persons equally, regardless of their personal status. 

34. Furthermore, Law no. 05 / L-021 on Protection from Discrimination, in Article 2, stipulates that this law applies to all activities of all state institutions that have violated, violate or may violate the rights of any person, in all areas of life. The right of a person to residential accommodation in establishments for elderly people and in community-based homes is protected by the Law on Protection from Discrimination, which in Article 4 describes the types of unequal treatment, stating in paragraph 1.2 that direct discrimination is when a person is treated less favorably than another person being treated in a comparable situation on one or more grounds set out in the Law on Protection from Discrimination. Article 1 of Law no. 05 / L-021 on Protection from Discrimination envisages, inter alia, gender and marital status as discriminatory grounds. Elderly people without family care seeking protection from state institutions, which provide assistance to people in need, may have married or unmarried sons or daughters. All categories of offspring are equal in rights and obligations with respect to their parents, while the status of persons applying for residential accommodation in an establishment for elderly people is the same, even if they have married or unmarried daughters or sons, or have no offspring. It can therefore be concluded that making the difference between male and female offspring, then girls who are married in relation to those who are not married, represents unequal treatment of offspring, hence the criterion given in Article 5, point 1.4, of Administrative Instruction (MLSW) no. 10/2014 is contrary to applicable law.  

35. As mentioned above, differences in the treatment of persons in related or similar situations lead to the application of anti-discrimination clause provided for in Article 14 of the European Convention on Human Rights and Article 1 of Protocol 12. In doing so, the applicant must show that he has been treated differently from another person or group of persons who are in a relevant similar situation. The criterion that the applicant has a married daughter, set as a condition for placing the applicant in an establishment for elderly people and community-based homes, can be considered as a discriminatory criterion based on gender and any other envisaged status with the Convention. The European Court of Human Rights has drafted an extensive case law on Protection Against Discrimination. When it comes to gender discrimination, the Court has stated many times that the promotion of gender equality is today the main goal in the member states of the Council of Europe. Gender stereotypes, such as: perception of women as primary caregivers and men as primary caregivers, cannot be considered a sufficient justification for differences in treatment. In the given case, unmarried girls are considered as persons who have an obligation and are in a more appropriate position to care for their parents, which violates the principle of equal treatment.

VI. OMBUDSPERSON’S OPINION
36. The Ombudsperson points out that state institutions for accommodation of the elderly as well as the procedures for their accommodation and stay in them are sensitive and important social issues. Social protection service with housing for the elderly is often the only solution. It is therefore necessary for the state, in accordance with the needs of these users, to create conditions for the residential accommodation and care service for the elderly people, to enable accessibility to all citizens who are in the status of social need, without differences on any legally protected basis. 
37. The Ombudsperson is of the opinion that the criterion given in Article 5, point 1.3, of the Administrative Instruction (MLSW) no. 10/2014, which defines that the applicant, in order to be eligible for accommodation in HEPWFC establishments, must have no offspring - biological or adopted children, is in conflict with the Constitution, with the legislation in force (with the Law no. 02 / L -17 on Social and Family Services, with the Law no.2004 / 32 on Family of Kosovo, with the Law no.05 / L-021 on Protection from Discrimination, with the Law no.05 / L-031 on General Administrative Procedure), with the European Convention on Human Rights and the Principle of lawfulness and the rule of law. 
38. The Ombudsperson estimates that the criterion given in Article 5, point 1.4, (which is related to Article 6, point 1.8) of the Administrative Instruction (MLSW) no. 10/2014, which does not prevent applicants for accommodation in an establishments for elderly people and in community-based homes if the client in need has a married daughter, is contrary to the Constitution, applicable laws (the Law No. 02 / L-17 on Social and Family Services, with the Law No. 2004/32 on Family of Kosovo, with the Law No. 05 / L-021 on Protection from Discrimination, with the Law on General Administrative Procedure), with European Convention on Human Rights, the Principle of lawfulness and the rule of law. 
VII. FINDINGS OF THE OMBUDSPERSON  
39. Consequently, the Ombudsperson finds that the criterion for accommodation in establishments for the elderly without family care and in community-based homes provided by Article 5, point 1.3, of the Administrative Instruction (MLSW) no. 14/2014 is a discriminatory criterion, which makes the differences according to the family status of the Applicant, respectively based on the fact whether or not the persons seeking accommodation have biological or adopted offspring, represents an act of direct discrimination. 
40. The Ombudsperson finds that the criterion for accommodation in the home for the elderly without family care and in community-based homes, provided by Article 5, point 1.4, (which is also related to Article 6, point 1.8) of the Administrative Instruction (MLSW) no. 10/2014, is a discriminatory criterion, which makes the difference between applicants based on gender and marital status of their descendants, or the fact whether the applicants have unmarried or married sons, daughters, represents an act of direct discrimination. 
41. Based on what has been stated above, pursuant to Article 135, paragraph 3, of the Constitution of the Republic of Kosovo, the Ombudsperson: “is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” In the meaning of Article 18, paragraph 1.2, of the Law on Ombudsperson, the Ombudsperson has responsibilities: “to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases (…)”;as well as,: “To recommend [...] promulgation of amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo (Article 18, point 1.7)” and  
RECOMMENDS 

· That the Ministry of Finance, Labour and Transfers amend Administrative Instruction (MLSW) no. 10/2014 for activities and requirements of placement of residents in house for elderly without family care homes and community-based by repealing provisions of Article 5, points 1.3, 1.4 and Article 6, points 1.8, of the given Instruction.
Pursuant to  Article 132, paragraph 3 of the Constitution of the Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law.”) and Article 28 of the Law No. 05/L-019 on Ombudsperson (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions, … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), you are kindly asked to inform us on the actions you will undertake regarding this issue.

Warmly submitted,

       Naim Qelaj

       Ombudsperson
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IZVEŠTAJ 

OMBUDSMANA REPUBLIKE KOSOVO

Ex-officio br. 176/2020

u vezi

izmene Administrativnog Uputstva (MRSZ) br. 10/2014 o radu i kriterijumima smeštaja rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici

Za: 
G.Hekuran Murati, ministar, 

   Ministarstvo finansija, rada i transfera (MFRT)

Priština, 19. januar 2022. godine

I Cilj izveštaja 

1. Cilj ovog izveštaja je da preporuči Ministarstvu finansija, rada i transfera (u daljem tekstu: MFRT) izmenu Administrativnog Uputstva (Ministarstva Rada i Socijalne Zaštite) br. 10/2014 o radu i kriterijumima smeštaja rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici, kako bi se uskladili postupak i kriterijumi za prijem starih osoba u domovima starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici sa osnovnim principima i ovlašćenjima koja proizilaze iz Ustava Republike Kosovo i Zakona br.05/L-021 o zaštiti od diskriminacije, te da usaglasi navedeno Administrativno Uputstvo (MRSZ) br. 10/2014 sa odredbama Zakona br. 02/L-17 o socijalnim i porodičnim uslugama i Zakona br. 06/L-084 o izmeni i dopuni Zakona br.02/L-17 o socijalnim i porodičnim uslugama, Zakona o porodici br. 2004/32, kako je izmenjen i dopunjen Zakonom br. 06/l-077 o izmeni i dopuni Zakona br. 2004/32 o porodici Kosova i Zakona br. 05/L-031 o opštoj administrativnoj proceduri.

 II PRAVNI OSNOV I NADLEŽNOSTI OMBUDSMANA

2. Prema članu 135, stav 3 Ustava Republike Kosova, (u daljem tekstu: Ustav) “Ombudsman ima pravo da vrši preporuke i predlaže mere, onda kada primeti kršenje prava i sloboda ljudi od strane organa javne administracije i ostalih državnih organa.” 
3. Takođe, Zakon br. 05/L-019 o Ombudsmanu, navodi da Ombudsman, između ostalog, ima sledeće nadležnosti i odgovornosti: 

· „da obavi istrage … samoinicijativno (ex officio), ako iz nalaza, dokaza i podnetih činjenica u podnesku ili iz stečenih saznanja na drugi način, ima osnova da proizilazi da su od strane vlasti kršena ljudska prava i slobode, utvrđene Ustavom, zakonima i drugim aktima, kao i međunarodnim instrumentima o ljudskim pravima (član 16. stav 4.);

· „ da objavljuje izveštaje i daje preporuke o politikama i praksama za borbu protiv diskriminacije, i za promovisanje jednakosti. (član 16, stav15);
· „da istraži navedena kršenja ljudskih prava i diksriminatorno delovanje, i da se angažuje za njihovo rešavanje“ (član 18. stav 1. tačka 1.); 
· „da skrene pažnju na slučajeve kada institucije krše ljudska prava i da podnese preporuke da se prekine sa takvim slučajevima, a kada je to neophodno da izrazi svoje mišljenje o stavovima i reagovanju odgovarajućih autoriteta u vezi takvih slučajeva (član 18. stav 1, tačka 1.2); 

· "da preporučuje Vladi, Skupštini i drugim nadležnim institucijama Republike Kosovo o pitanjima koje se odnose na unapređivanje i zaštitu ljudskih prava i sloboda, ravnopravnosti i nediskriminacije" (član 18. stav 1. tačka 1.5).

· "da objavi obaveštenja, mišljenja, preporuke, predloge i svoje izveštaje" (član 18. stav 1, tačka1. 6).

· “da preporuči donošenje novih zakona u Skupštini, izmene zakona koji su na snazi i donošenje ili izmene podzakonskih i upravnih akata od strane institucija Republike Kosovo.“ (član 18, stav 1, tačka 1.7).

4. Isto tako, Zakon br. 05/L-021 o zaštiti od diskriminacije, član 9. navodi da Ombudsman, između ostalog ima ove nadležnosti: 

· „da istražuje ili deluje … samoinicijativno (ex officio) kada postoji osnova za sumnju da postoji diskriminacija od strane subjekata javnog sektora“ (član 9. stav 2. tačka 3.); 

· „informiše javnost o slučajevima diskriminacije i preduzima mere za promovisanje ravnopravnosti, ljudskih prava i nediskriminacije“ (član 9. stav 2. tačka 5.); 

· „daje savete, uputstva i podršku, subjektima javnog sektora … o najboljim praksama … sprečavanju diskriminacije …, i daje preporuke za preduzimanje mera za promovisanje jednakosti, prilagođavanje prema različitosti i/ili borbu protiv diskriminacije“ (član 9. stav 2. tačka 7.); 

III ČINJENIČNO STANJE

5. Ombudsman je, na osnovu člana 16, stav 4
 Zakona o Ombudsmanu, dana 02. marta 2020. godine, otvorio istragu ex-officio, koja se odnosi na Administrativno Uputstvo (MRSZ) br. 10/2014 o radu i kriterijumima smeštaja rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici, kako bi  se ispitalo da li su kriterijumi za prijem starih osoba u domove starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici u skladu sa važećim zakonodavstvom.

6.  Administrativno Uputstvo (MRSZ) br. 10/2014 o radu i kriterijumima smeštaja rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici, izdato je u septembru 2014, od strane tadašnjeg Ministarstva rada i socijalne zaštite. Odlukom br. 01/02, dana 16.marta 2021., Vlada Republike Kosovo usvojila je Uredbu (VRK) - br. 02/2021 o Oblastima Administrativne Odgovornosti Kancelarije Premijera i Ministarstava.
 Ovom Uredbom je predviđeno da se Vlada Republike Kosovo sastoji između ostalog od Ministarstva finansija, rada i transfera (MFRT), koje je preuzelo dužnosti socijalne zaštite i socijalne politike, te “upravlja institucijama socijalne zaštite“ (Aneks 1, član 2.30) i “odgovorno je za uspostavljanje ustanova socijalne i rezidencijalne nege za pružanje socijalnih i porodičnih usluga“ (Aneks 1, član 2.34). Stoga se može smatrati da je MFRT pravni sledbenik Ministarstva Rada i Socijalne Zaštite, te je takođe odgovorno za usaglašavanje kriterijuma za smeštaj rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici.

7. Odredbe Administrativnog Uputstva (MRSZ) br. 10/2014 o radu i kriterijumima smeštaja rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici primenjuju se na stara lica i bez porodičnog zbrinjavanja koja traže zaštitu od državnih institucija koje pružaju pomoć osobama u stanju potrebe.
 Administrativno Uputstvo (MRSZ) br. 10/2014 je podzakonski akt koji izričito i detaljno uređuje ovo pitanje.

8. Član 5 Administrativnog Uputstva (MRSZ) br. 10/2014 predviđa kriterijume koje podnosioci zahteva treba da ispune da bi stekli pravo na smeštaj u Domu za stara lica i bez porodičnog zbrinjavanja i u domovima sa bazom u zajednici. Između ostalog, član 5.1.3 predviđa da podnosilac zahteva nema biološko ili usvojeno dete, dok član 5.1.4, (s kojim je u vezi i član 6.1.8, ) propisuje da se smeštaj ne ometa ako klijent u stanju potrebe ima ćerku koja je udata. Ovaj izveštaj će u nastavku razmotriti usklađenost ovih kriterijuma sa važećim zakonodavstvom u skladu sa principima zaštite od diskriminacije.

IV RELEVANTNI ZAKONSKI INSTRUMENTI U REPUBLICI KOSOVO

9. Ustav Republike Kosovo (u daljem tekstu Ustav), utvrđuje: 

1.1  Član 21 [Opšta Načela] “1. Ljudska prava i osnovne slobode su neodvojiva, neotuđiva i neosporiva i čine osnov pravnog reda Republike Kosovo.2. Republika Kosovo štiti i garantuje ljudska prava i osnovne slobode, predviđene ovim Ustavom. 3. Svi su dužni da poštuju prava i osnovne slobode ostalih. [...]”

1.2  Član 22 [Direktna primena međunarodnih sporazuma i instrumenata] “Ljudska prava i slobode, koja su utvrđena sledećim međunarodnim sporazumima i instrumentima garantovana su ovim Ustavom, i direktno se primjenjuju na teritoriji Republike Kosovo i imaju premoć, u slučaju konflikta, nad svim zakonskim odredbama i ostalim aktima javnih institucija: [...] (2) Evropska konvencija o zaštiti ljudskih prava i osnovnih sloboda i protokoli iste.“
1.3  Član 23 [Ljudsko dostojanstvo] “Ljudsko dostojanstvo je neosporivo i predstavlja osnov svih ljudskih prava i osnovnih sloboda. ”

1.4  Član 24 [Jednakost pred Zakonom] “1. Pred zakonom su svi jednaki. Svako ima pravo na jednaku zakonsku zaštitu, bez diskriminacije. 2. Niko se ne sme diskriminisati na osnovu rase, boje, pola, jezika, veroispovesti, političkog ili nekog drugog uverenja, nacionalnog ili društvenog porekla, veze sa nekom zajednicom, imovine, ekonomskog ili socijalnog stanja, seksualnog opredeljenja, rođenja, ograničene sposobnosti ili nekog drugog ličnog statusa. [...]”

1.5  Član 53 [Tumačenje odredbi ljudskih prava] “Osnovna prava i slobode zagarantovana ovim Ustavom se tumače u saglasnosti sa sudskom odlukom Evropskog suda za ljudska prava.”

2 Evropska konvencija o ljudskim pravima i osnovnim slobodama (Rim, 4. novembra 1950.)
 10.1 Član 14. [Zabrana diskriminacije] propisuje: “Uživanje prava i sloboda predviđenih ovom konvencijom osigurava se bez diskriminacije po bilo kojoj osnovi, kao što su pol, rasa, boja kože, jezik, veroispovest, političko ili drugo mišljenje, nacionalno ili socijalno poreklo, veza sa nekom nacionalnom manjinom, imovno stanje, rođenje ili drugi status.”  
 10.2. Protokol 12 Konvencije predviđa u članu 1 [Opšta zabrana diskriminacije]: ” Svako pravo koje zakon predviđa ostvarivaće se bez diskriminacije po bilo kom osnovu kao npr. polu, rasi, boji kože, jeziku, veroispovesti, političkom i drugom uverenju, nacionalnom ili društvenom poreklu, povezanosti s nacionalnom manjinom, imovini, rođenju ili drugom statusu.” 2. „Javne vlasti ne smeju ni prema kome vršiti diskriminaciju po osnovima kao što su oni pomenuti u stavu 1.“

3 Zakon br. 05/L-031 o opštoj administrativnoj proceduri, u članu 4 (Princip zakonitosti) definiše: “Javni organi deluju u skladu sa Ustavom, zakonodavstvom na snazi, kao i opštim administrativnim pravilima, primenjivim unutar njihovih nadležnosti i u skladu sa ciljem za koji su ove nadležnosti date.. (...).”

4 Zakon Kosova br. 2004/32 o porodici, kako je izmenjen i dopunjen Zakonom br. 06/L-077 o izmeni i dopuni Zakona br. 2004/32 o porodici Kosova predviđa u članu 4: “Sva lica uživaju ravnomeran tretman prava i obaveza predviđenih ovim zakonom. Neće biti neposredne ili posredne diskriminacije prema nijednom licu ili licima na polnoj osnovi, uzrasta, bračnog stanja, jezika, mentalne ili fizičke nesposobnosti, seksualne orijentacije, političkoj pripadnosti ili ubeđenjima, etničkog porekla, nacionalnosti, religije ili vere, rase, društvenog porekla, imovine, rođenja ili drugog stanja. ”

5 Zakon br. 02/L-17 o socijalnim i porodičnim uslugama kao što je izmenjen i dopunjen Zakonom br. 06/L-084 o izmeni i dopuni Zakona br.02/L-17 predviđa u članu 1.2:”U okolnostima kada nedostaje ili je nedovoljna podrška porodice radi obezbeđivanja blagostanja pojedinca, država je dužna da pruža takve socijalne i porodične usluge licima kojima se obezbeđuje poštovanje njihovog dostojanstva kao ljudska bića i osnovnih prava utvrđenih zakonodavstvom Kosova i međunarodnim konvencijama o pravima čoveka.“ Nadalje, isti zakon propisuje u članu 12.2:” Ministarstvo je odgovorno za osnivanje i nadzor rezidencijinih institucija, prihvatilišta i urgentnih privatnih centara za osobe u stanju socijalne potrebe na Kosovu. ”
6 Zakon br. 04/L-021 o zaštiti od diskriminacije (ZZD)

6.1 Član 1. stav 1. „Cilj ovog zakona je uspostavljanje jednog opšteg okvira za sprečavanje i borbu protiv diskriminacije po osnovu nacionalnosti ili veze sa nekom zajednicom društvenog ili nacionalnog porekla, rase, etničke pripadnosti, boje kože, rođenja, porekla, pola, rodne pripadnosti, rodnog identiteta, seksualnog opredeljenja, jezika, državljanstva, religije i verskih ubeđenja, političke pripadnosti, političkog ili drugog mišljenja, socijalnog ili ličnog stanja, starosnog doba, porodičnog ili bračnog statusa, trudnoće, porodiljstva, imovinskog stanja, zdravstvenog stanja, ograničene sposobnosti, genetskog nasledstva ili na drugoj osnovi, u cilju sprovođenja principa jednakog tretmana. ”

6.2 Član 2, satv 1 ”Ovaj zakon se sprovodi za sve aktivnosti ili neaktivnsoti,svih lokalnih i državnih institucija,fizičkih i pravnih lica, javnog i privatnog sektora, koji su kršili, krše ili mogu kršiti prava bilo kog lica ili fizičkih ili pravnih lica,u svim oblastima života,a posebno kada se bave: [...], 1.16 bilo kojim pravom predviđenim važećim zakonodavstvom.”

6.3 Član 3. stav 1. ZZD-a utvrđuje: „Princip jednakog tretmana znači da neće biti nikakve neposredne ili posredne diskriminacije, u pogledu bilo kojeg navedenog osnova koji je određen u članu jedan (1) ovog zakona. Dok u stavu 2. izričito se navodi da „Diskriminacija znači svako razlikovanje, isključivanje, ograničavanje ili davanje prednosti, na bilo kom osnovu navedenom u članu jedan (1) ovog zakona, koji ima za cilj ili efekat da obezvredi ili ugrozi priznavanje, uživanje ili obavljanje, osnovnih ljudskih prava i sloboda koja su priznata Ustavom Republike Kosovo i važećim zakonodavstvom u Republici Kosovo“. 
6.4 Član 4. stav 1. ZZD-a utvrđuje vrste nejednakog tretmana, tačka 1.1 “Neposredna diskriminacija - kada se neko lice tretira na manje povoljan način, nego što se tretira ili je bilo tretirano ili će biti tretirano neko drugo lice u uporedivoj situaciji po jednom ili više osnova propisanih u članu (1) ovog zakona;” [...]”

7 Administrativno Uputstva (MRSZ) br. 10/2014. u članu 2 navodi: “Odredbe ovog Administrativnog Uputstve se primenju na stara lica i bez porodičnog zbrinjavanja a koja traže zaštitu od državnih institucija koje pružaju pomoć osobama u stanju potrebe.” Član 7, stav 1 predviđa : “Rukovodilac slučaja u CSR je obavezan da pripremi socijalnu anamnezu sa argumentovanim dokazima da nema ko da pruži zbrinjavanje/staranje za slučaj u potrebi.” Član 8 predviđa: “Odgovorni službenik DOSSL
 obavlja prijem predmeta i zajedno sa drugim članovima komisije razmatraju predmet. (…) Posle razmatranja predmeta i provere podataka na terenu, komisija donosi zasluženu odluku za odbijanje ili odobravanje i priprema se odluka.”

V PRAVNA ANALIZA 

Analiza ovog izveštaja fokusiraće se na dva kriterijuma , predstavljenim u nastavku izveštaja pod tačkom A i tačkom B.

A. Kriterijum da podnosilac zahteva nema potomaka-biološko ili usvojeno dete za sticanje prava na smeštaj rezidenta u domovima za stara lica bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici predviđen članom 5, tačka 1.3 Administrativnog Uputstva br. 10/2014.

8 Kao što je istaknuto, kriterijum da podnosilac zahteva nema potomaka-biološko ili usvojeno dete da bi ispuno uslove za smeštaj u dom za stara lica bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici propisan je kao jedan od osnovnih kriterijuma za smeštaj u članu 5. tačka 1.3 Administrativnog Uputstva (MRSZ) br. 10/2014. Potrebno je, u cilju obezbeđenja najboljeg interesa starih lica koja traže smeštaj u domovima za stara lica i u kućama sa bazom u zajednici, preispitati ovaj kriterijum.

9 Ukoliko preispitamo kriterijum iz člana 5, tačka 1.3 Administrativnog Uputstva br.10/2014 u odnosu na princip zakonitosti, koji prema članu 4, stav 1 Zakona br. 05/L-031 o opštoj administrativnoj proceduri zahteva da javni organi deluju u skladu sa Ustavom, važećim zakonodavstvom, kao i opštim administrativnim pravilima koja se primenjuju u okviru njihovih nadležnosti, i u skladu sa svrhom za koju su ove nadležnosti date, ne može se smatrati da navedeni kriterijum ispunjava princip zakonitosti, niti princip vladavine prava po kojemu su svi pred zakonom jednaki, a iz razloga kako sledi:
10 Ustav u članu 21, stav 1, definiše da su ljudska prava i osnovne slobode neodvojiva, neotuđiva i neosporiva i čine osnov pravnog reda Republike Kosovo, dok se u stavu 2, ovog člana predviđa da Republika Kosovo štiti i garantuje ljudska prava i osnovne slobode, predviđene Ustavom.

11 Po Zakonu br.05/L-021 o zaštiti od diskriminacije, članu 1 kao diskriminatorska osnova i zaštićena karakteristika propisano je lično stanje i porodični status. Nesumnjivo, postojanje potomstva se može podneti pod karakteristiku ličnog stanja i porodičnog statusa i svako kršenje ove odredbe predstavlja diskriminaciju.

12 Kriterijum da podnosilac zahteva nema potomaka-biološko ili usvojeno dete predstavlja diskriminaciju kao što je predviđeno članom 4, stav 1.2, Zakona br.05/L-021 o zaštiti od diskriminacije, jer se lica bez bioloških ili usvojenih potomaka tretiraju na povoljniji način, nego što se tretiraju lica koja imaju biološko ili usvojeno potomstvo. Može se zaključiti da je ovaj kriterijum ograničavajući kriterijum i predstavlja kršenje principa jednakog tretmana. Stoga se ne može smatrati da ovaj kriterijum ispunjava ustavnu garanciju jednakosti, poštovanja ljudskih prava i sloboda. vladavine zakona te nediskriminacije kao osnovne vrednosti kosovskog društva (član 7, stav 1 Ustava) niti ustavnu odredbu da su svi pred zakonom jednaki i da svako ima pravo na jednaku zakonsku zaštitu i uživanje prava utvrđenih zakonom bez diskriminacije po bilo kojem osnovu, uključujući bilo koji drugi status (član 24 Ustava).

13 Nadalje, kriterijum da podnosilac zahteva nema potomaka-biološko ili usvojeno dete u suprotnosti je sa Zakonom Kosova br. 2004/32 o porodici, konkretno članom 4 Zakona koji predviđa da sva lica uživaju ravnomeran tretman te da neće biti neposredne ili posredne diskriminacije prema nijednom licu ili licima na bilo kojoj osnovi. Ne može se smatrati da je jednak tretman lica sa potomstvom i lica bez potomstva ukoliko samo lica bez potomstva, imaju pravo na smeštaj u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici.

14 Potrebno je naglasiti da je roditeljstvo opcija, a ne obaveza, i da se radi o slobodnom izboru pojedinaca. Uvođenje roditeljstva kao uslova takođe se treba razmotriti u skladu s postupanjem prema legalno samcima, ali ipak društveno povezanim pojedincima jer ističe kontinuiranu privilegiju roditeljstva i negativne stereotipe kojima su podložni samci. Davanje primata licima sa potomstvom može oblikovati pretpostavke o stepenu potreba pojedinca, stepenu društvene odgovornost i posvećenost porodici i o pravu na javna davanja i pravnu zaštitu. Ovo je u suprotnosti sa članom 1.2 Zakona br. 02/L-17 o socijalnim i porodičnim uslugama koji propisuje obavezu države da pruža socijalne i porodične usluge licima kojima se obezbeđuje poštovanje njihovog dostojanstva kao ljudskih bića i osnovnih prava utvrđenih zakonodavstvom Kosova i međunarodnim konvencijama o pravima čoveka.
15 Lično dostojanstvo, zaštićeno Ustavnom odredbom člana 23, je u samom temelju ljudskih prava i neraskidivo povezano sa principima jednakosti i nediskriminacije. Kao rezultat toga, poštovanje inherentnog dostojanstva svih mora biti osnova svih javnih politika i postupaka državne vlasti. Negiranje prava licima sa potomstvom na smeštaj u domu starih osoba i u kućama sa bazom u zajednici predstavlja povredu njihovog dostojanstva, isključenje i stigmatizaciju i sprečava ova lica da ispune uslove koje nameće program za osobe u stanju potrebe. 

16 Posebno se treba osvrnuti na delokrug kao što je propisan članom 2 Administrativnog Uputstva (MRSZ) br. 10/2014.Ono se primenjuje na stara lica i bez porodičnog zbrinjavanja a koja traže zaštitu od državnih institucija koje pružaju pomoć osobama u stanju potrebe. Osobe u stanju potrebe su jednako osobe sa potomstvom i osobe bez potomstva, te nije razumno opravdan njihov nejednak tretman. Može se osnovano pretpostaviti da i osobe bez potomstva imaju jednake potrebe kao i osobe koje imaju potomstvo, jer njihovi potomci ne mogu ili ne žele, iz različitih razloga, da se staraju o njima.

17 Karakteristika da li osobe imaju potomstvo ili ne, može se podvesti pod drugi status koji je propisan kao diskriminatorski osnov u članu 14 Evropske konvencije o ljudskim pravima i u članu 1 njenog Protokola 12. Stoga je potrebno razmotriti sudsku praksu Evropskog suda za ljudska prava kada se radi o zabrani diskriminacije.

18 Evropski sud za ljudska prava je u svojoj sudskoj praksi utvrdio da razlike u tretmanu zasnovane na prepoznatljivim karakteristikama ili „statusu“ mogu da se izjednače sa diskriminacijom u smislu člana 14. Štaviše, da bi došlo do pitanja prema članu 14, mora postojati razlika u tretmanu osoba u analognim ili relevantno sličnim situacijama. Takva razlika u tretmanu je diskriminatorna ako nema objektivno i razumno opravdanje; drugim rečima, ako ne teži legitimnom cilju ili ako nema razumnog odnosa proporcionalnosti između upotrebljenih sredstava i cilja koji se želi ostvariti. U konkretnom slučaju, ne postoji objektivno i razumno opravdanje ni bilo kakav legitimni cilj, niti odnos proporcionalnosti za uvođenje razmatranog kriterijuma.

19 Protokol 12 Evropske konvencije o ljudskim pravima uvodi opštu zabranu diskriminacije, i predviđa da se obim zaštite člana 1 tiče četiri kategorije slučaja, posebno gde je osoba diskriminisana u uživanju bilo kog prava koje je pojedincu izričito dato prema nacionalnom zakonodavstvu; uživanju prava koje se može zaključiti iz jasne obaveze javnog autoriteta prema nacionalnom pravu, odnosno tamo gde je javni organ pod obavezom prema nacionalnom zakonodavstvu da se ponaša na poseban način; od strane javnog organa u vršenju diskrecionih ovlašćenja (na primer, odobravanje određenih subvencija); bilo kojim drugim činom ili propustom organa javne vlasti.

20 U konkretnom slučaju radi se o obavezi javnog autoriteta prema nacionalnom pravu, naime obavezi pružanja socijalnih i porodičnih usluga licima za koje Centar za Socijalni Rad i odgovarajuća komisija (uspostavljena shodno članu 8 Administrativnog Uputstva br. 14/2014) utvrde da ispunjavaju uslove za smeštaj u domove za stara lica bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici. Ne može se smatrati da je komisija donela zasluženu i meritornu odluku ukoliko odbije prijem licu sa potomstvom, jer se radi o primeni diskriminatorskog kriterijuma suprotnog važećem zakonodavstvu.

B. Kriterijum da podnosilac zahteva ima kćerku koja je udata za sticanje prava na smeštaj rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici predviđen članom 5, tačka 1.4 (s kojim je u vezi i član 6, tačka 1.8), Administrativnog Uputstva br. 10/2014.

21 Kriterijum da podnosilac zahteva ima kćerku koja je udata, takođe je propisan kao jedan od osnovnih kriterijuma za smeštaj podnosioca zahteva u dom za stara lica i u kućama sa bazom u zajednici, po članu 5, tačka 1.4 Administrativnog Uputstva (MRSZ) br. 10/2014, (s kojim je u vezi i član 6 tačka 1.8 ) i navodi: “Smeštaj se ne ometa ako klijent u stanju potrebe ima ćerku koja je udata.” Potrebno je razmotriti ovaj kriterijum sa dva aspekta: u odnosu na lica koja imaju kćeri koje su udate, i u odnosu na lica koja imaju kćeri koje su neudate i sinove bez obzira na njihov bračni status. 

22 U konkretnom slučaju radi se o neopravdanom i nezakonitom pravljenju razlike na osnovu pola i bračnog statusa potomaka podnosioca zahteva, što je u suprotnosti sa odredbama Ustava Kosova, koji po članu 7, stav 1 ističe da su jednakost, poštovanje ljudskih prava i sloboda, vladavina zakona, te nediskriminacija među osnovnim vrednosti kosovskog društva. Nadalje, u članu 7, stav 2 Ustav propisuje da Republika Kosovo obezbeđuje jednakost polova kao osnovnu vrednost za razvoj demokratskog ruštva, i jednake mogućnosti učešća žena i muškaraca u svim oblastima društvenog života. Takođe, po članu 24, stav 1 Ustava su svi pred zakonom jednaki i svako ima pravo na jednaku zakonsku zaštitu i uživanje prava utvrđenih zakonom bez diskriminacije na osnovu pola ili po bilo kojem drugom osnovu. Ustav dalje navodi u stavu 2 člana 24 da se niko se ne sme diskriminisati na osnovu, između ostalog, pola, ili nekog drugog ličnog statusa.

23 Kriterijum iz člana 5, tačka 1.4, (sa kojim je u vezi i član 6. tačka 1.8), Administrativnog Uputstva, (MRSZ) br. 14/2014, nije u skladu sa principom zakonitosti kojim je određena obaveza organa javne administracije da tokom obavljanja administrativne delatnosti, rade i odlučuju u skladu sa zakonom (član 4, stav 1 Zakona br. 05/L-031 o opštoj administrativnoj proceduri).

24 Ombudsman podseća da Zakon Kosova br. 2004/32 o porodici predviđa u članu 4 da sva lica uživaju ravnomeran tretman prava i obaveza i da neće biti neposredne ili posredne diskriminacije prema nijednom licu ili licima na, između ostalog, polnoj osnovi i na osnovu bračnog stanja. Međutim, lica koja imaju sinove ili neudate kćeri ne ispunjavaju kriterijum iz člana 5 tačka 1.4 Administrativnog Uputstva (MRSZ) br. 10/2014. Time je ovaj kriterijum protivan članu 4 Zakona Kosova br. 2004/32 o porodici.

25 Članom 1.2 Zakona br. 02/L-17 o socijalnim i porodičnim uslugama propisana je obaveza države da pruža socijalne i porodične usluge licima kojima se obezbeđuje poštovanje njihovog dostojanstva kao ljudskih bića i osnovnih prava utvrđenih zakonodavstvom Kosova i međunarodnim konvencijama o pravima čoveka. Ovaj član predviđa obavezu države koja važi za sva lica jednako, bez obzira na njihov lični status.

26 Nadalje, Zakon br.05/L-021 o zaštiti od diskriminacije, u članu 2 propisuje da se ovaj zakon sprovodi za sve aktivnosti svih državnih institucija koji su kršili, krše ili mogu kršiti prava bilo kog lica, u svim oblastima života. Pravo lica na rezidencijalni smeštaj u dom starih lica i u kućama sa bazom u zajednici zaštićeno je Zakonom o zaštiti od diskriminacije, koji u članu 4 propisuje vrste nejednakog tretmana, ističući u stavu 1.2 da je neposredna diskriminacija kada se neko lice tretira na manje povoljan način, nego što se tretira neko drugo lice u uporedivoj situaciji po jednom ili više osnova propisanih Zakonom o zaštiti od diskriminacije. U članu 1 Zakona br.05/L-021 o zaštiti od diskriminacije kao diskriminatorski osnov propisani su, između ostalog, polna osnova i bračno stanje. Stara lica i bez porodičnog zbrinjavanja koja traže zaštitu od državnih institucija koje pružaju pomoć osobama u stanju potrebe mogu imati sinove i kćeri koje su udate ili neudate. Sve kategorije potomaka jednake su u pravima i obavezama u odnosu na svoje roditelje, dok je status osoba koje podnose zahtev za rezidencijalni smeštaj u dom za stara lica jednak bilo da se radi o licima koja imaju udate ili neudate kćeri, ili sinove, ili su bez potomstva. Stoga se može zaključiti da je pravljenje razlike između muških i ženskih potomaka te kćeri koje su udate u odnosu na one koje to nisu predstavlja nejednak tretman potomaka, te da je kriterijum iz člana 5 tačka 1.4 Administrativnog Uputstva (MRSZ) br. 10/2014 u suprotnosti sa važećim zakonodavstvom.

27 Kao što je prethodno navedeno, razlika u tretmanu osoba u analognim ili sličnim situacijama dovodi do primene anti-diskriminatorske klauzule predviđene članom 14 Evropske konvencije o ljudskim pravima i članom 1 njenog Protokola 12. Pri tome, podnosilac zahteva mora pokazati da je tretiran drugačije od drugog lica ili grupe lica koja se nalaze u relevantno sličnoj situaciji. Kriterijum da podnosilac zahteva ima kćerku koja je udata, propisan kao uslov za smeštaj podnosioca zahteva u dom za stara lica i u kućama sa bazom u zajednici može se smatrati kao diskriminatorski kriterijum po osnovu pola i drugog statusa koji su predviđeni Konvencijom. Evropski sud za ljudska prava je izgradio obimnu jurisprudenciju po pitanju zaštite od diskriminacije. Kada je reč o diskriminaciji po osnovu pola, Sud je više puta konstatovao da je unapređenje rodne ravnopravnosti danas glavni cilj u državama članicama Saveta Evrope. Rodni stereotipi, kao što je percepcija žena kao primarnih staratelja i muškaraca kao primarnih hranitelja, ne mogu se smatrati dovoljnim opravdanjem za razlike u tretmanu. U konkretnom slučaju, se takođe smatra da su neudate kćeri u obavezi ili povoljnijem položaju da se staraju o svojim roditeljima, što narušava princip jednakog tretmana.

VI MIŠLJENJE OMBUDSMANA

28 Ombudsman napominje da su državne institucije za smeštaj starih lica kao i procedura za njihov smeštaj i sam boravak u istim osetljiva i važna društvena tema. Usluga socijalne zaštite sa smeštajem, za stara lica često predstavlja jedino rešenje. S toga je neophodno da država, shodno potrebama ovih korisnika, stvori uslove, da usluga rezidencijalnog smeštaja i zbribnjavanja starih lica bude omogućena i dostupna svim građanima koji su u statusu socijalne potrebe , bez pravljenja razlike po bilo kojoj pravno zaštićenoj osnovi. 

29 Ombudsman je mišljenja da je kriterijum po članu 5, tačka 1.3 Administrativnog Uputstva (MRSZ) br. 14/2014, koji propisuje da podnosilac zahteva, da bi dobio pravo na smeštaj, nema potomaka-biološko ili usvojeno dete, u suprotnosti sa Ustavom, važećim zakonodavstvom (Zakon br. 02/L-17 o socijalnim i porodičnim uslugama, Zakon Kosova br. 2004/32 o porodici, Zakon br.05/L-021 o zaštiti od diskriminacije, Zakon br. 05/L-031 o opštoj administrativnoj proceduri), Evropskom konvencijom o ljudskim pravima te principom zakonitosti i vladavine prava.

30 Ombudsman je mišljenja da je i kriterijum po članu 5, tačka 1.4 (sa kojim je u vezi i član 6 tačka 1.8), Administrativnog Uputstva (MRSZ) br. 10/2014, kojim se podnosiocu zahteva za smeštaj u dom starih osoba i u kućama sa bazom u zajednici, smeštaj se ne ometa ako klijent u stanju potrebe ima ćerku koja je udata, u suprotnosti sa Ustavom, važećim zakonodavstvom (Zakon br. 02/L-17 o socijalnim i porodičnim uslugama, Zakon Kosova br. 2004/32 o porodici, Zakon br.05/L-021 o zaštiti od diskriminacije, Zakon br. 05/L-031 o opštoj administrativnoj proceduri), Evropskom konvencijom o ljudskim pravima, principom zakonitosti i vladavine prava.

VII ZAKLJUČAK OMBUDSMANA

31 Sledom navedenog Ombudsman zaključuje da je kriterijum za smeštaj u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici propisan članom 5, tačka 1.3 Administrativnog Uputstva (MRSZ) br. 10/2014 diskriminatorski kriterijum, koji vrši razlikovanje po porodičnom statusu podnosioca zahteva, odnosno činjenici da li lica imaju ili ne biološko ili usvojeno potomstvo predstavlja akt neposredne diskriminacije.
32 Ombudsman zaključuje da je i kriterijum za smeštaj u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici propisan članom 5, tačka 1.4 sa kojim je u vezi i član 6 tačka 1.8 , Administrativnog Uputstva (MRSZ) br. 10/2014 diskriminatorski kriterijum, koji vrši razlikovanje podnosioca zahteva na osnovu pola i bračnog statusa njihovih potomaka, odnosno činjenici da li podnosioci zahteva imaju sinove, neudate ili udate kćeri predstavlja akt neposredne diskriminacije.
Na osnovu napred navedenog Ombudsman, u skladu sa članom 135, stav 3, Ustava Republike Kosovo “ima pravo da vrši preporuke i predlaže mere onda kada primeti kršenje prava i sloboda ljudi od strane organa javne administracije i ostalih državnih organa ”. U smislu člana 18. stav 1.2 Zakona o Ombudsmanu, Ombudsman ima odgovornost: “da skrene pažnju na slučajeve kada institucije krše ljudska prava i da podnese preporuke da se prekine sa takvim slučajevima, (…)”; kao i da: “da preporuči [...] donošenje ili izmene podzakonskih i upravnih akata od strane institucija Republike Kosovo; (član 18, stav 1.7: 

PREPORUČUJE

· Da Ministarstvo finansija, rada i transfera Izmeni Administrativno Uputstvo (MRSZ) br. 14/2014 o radu i kriterijumima smeštaja rezidenta u domu starih osoba bez porodičnog zbrinjavanja i u kućama sa bazom u zajednici, tako što će se ukinuti odredbe člana 5, tačka 1.3; tačka 1.4 i člana 6, tačka 1.8 navedenog Uputstva. 

U skladu sa članom 132, stav 3 Ustava Republike Kosovo („Bilo koji drugi organ ili institucija, koja sprovodi legitimnu vlast u Republici Kosovo je dužna da odgovori na zahteve Ombudsmana i da mu/joj predstavi sva dokumenta i informacije koje su od njega zatražena u saglasnosti sa zakonom“) i člana 28 Zakona br. 05/L-019 o Ombudsmanu („Autoriteti, kojima je Ombudsman uputio preporuke, zahtev ili predlog za preduzimanje konkretnih mera, [...] treba da odgovore u roku od trideset (30) dana. Odgovor treba da sadrži razloge u pisanoj formi o preduzetim radnjama u vezi navedenog pitanja“), molimo Vas da nas obavestite o radnjama koje ćete preduzeti u vezi sa ovim pitanjem.

S poštovanjem,

Naim Qelaj

Ombudsman

Kopije: 

G. Albin Kurti, Premijer Republike Kosovo

G. Habit Hajredini- direktor - Kancelarija za dobro upravljanje 

Gđa Duda Balje, predsednica Parlamentarne komisija za ljudska prava, rodnu ravnopravnost, nestala lica i peticije

� The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights.


� https://gzk.rks-gov.net/ActDetail.aspx?ActID=39317


� Administrative Instruction (MLSW) No.14/2014, Article 2.


� Division for Elderly people and with Limited Abilities,  Admninistrative Instruction  (MLSW) No. 10/2014, Article 3.





� Ombudsman ima nadležnost da obavi istragu bilo da bi odgovorio na podnetu žalbu ili samoinicijativno (ex officio), ako iz nalaza, dokaza i podnetih činjenica u podnesku ili iz stečenih saznanja na drugi način, ima osnova da proizilazi da su od strane vlasti kršena ljudska prava i slobode, utvrđene Ustavom, zakonima i drugim aktima, kao i međunarodnim instrumentima o ljudskim pravima


� https://gzk.rks-gov.net/ActDetail.aspx?ActID=39317


� Administrativno Uputstvo (MRSZ) br.14/2014, član 2.


� Divizija za ograničenu sposobnost i stara lica, Administrativno Uputstvo MRSZ, br.10/2014,član 3.
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