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KOSOVO OMBUDSPERSON’S LEGAL OPINION IN THE CAPACITY OF FRIEND OF THE COURT (AMICUS CURIAE)

Addressed to the 

Basic Court in Prishtinë
General Department  




[bookmark: _GoBack]C.no.738/2020 
Faruk Kukaj
With regard to the complaint C.no.3663/18 versus Municipality of Prishtina
concerning allegations on discrimination with the base on disability, actually the failure of compliance with legal provisions with regard to provision of appropriate physical conditions for persons with disabilities in public and private spaces in the municipality of Prishtina. 





Prishtinë, 2 December 2021


Purpose  
1. This Legal Opinion in the capacity of friend of the court (amicus curiae) will focus on clarifying the basis and legal analysis with regard to the complaint of Mr. Faruk Kukaj, Director of organization “Handikos” in Prishtina and the user of an electric wheelchair as a means of transportation, who filed a complaint with the Ombudsperson Institution (OI) against the Municipality of Prishtina, regarding the lawsuit filed in the Basic Court in Prishtina (BCP), of 12 December 2018, with case number C.nr.3663 / 18, with allegations on discrimination, based on limited abilities, actually the failure of compliance with legal provisions with regard to provision of appropriate physical conditions for persons with disabilities in public and private spaces in the municipality of Prishtina.  
2. Therefore, the Ombudsperson submits this Legal Opinion to the BCP in the capacity of Friend of the Court (amicus curiae).
Legal bases of Ombudsperson’s actions 

3. Constitution of Republic of Kosovo, Article 132, paragraph 1, stipulates that: “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities.”
4. Law No. 05/L-019 on Ombudsperson, Article 16, paragraph 9, stipulates that: “The Ombudsperson may appear in the capacity of the friend of the court (amicus curiae) in judicial processes dealing with human rights, equality and protection from discrimination.”
5. Article 18, paragraph 1, sub-paragraph 1.6, determines that: “the Ombudsperson has the responsibility to publish notifications, opinions, recommendations, proposals and his/her own reports.”
Case description 
6. On 17 December 2020, the Ombudsperson, pursuant to Article 16.1 of Law no. 05 / L-019 on Ombudsperson, admitted the complaint filed by Mr. Faruk Kukaj, Director of the Handikos organization in Prishtina and user of an electric wheelchair, as transportation device, filed against the Municipality of Prishtina, concerning the lawsuit filed with the BCP, with allegations on discrimination based on disability, that is the failure to comply with legal provisions in the meaning of enabling appropriate physical conditions in public spaces in the municipality of Prishtina for people with disabilities. 
7. The complainant claimed that he as a disabled person faces great difficulties to move from one place to another, including the street "Sylejman Vokshi" in Prishtina, where he lives, as well as in his workplace in "28 November " street in Prishtina. The complainant also stated that he faces difficulties in moving across the streets to accomplish his health care needs, to receive health services in family health centers, to make payments of different services and obligations with regard to utility bills (payment for electricity, waste, water, etc.), for other activities related to obtaining the necessary personal documents in the Municipality, conduct medical screenings, go out with friends or other family relatives.
8. According to the complainant, the Law no. 04 / L-110 on Construction is not being implemented by the Municipality of Prishtina, which aims to define the legal framework, which regulates the issuance of construction permits, compliance with the requirements of the construction permit and the issuance of certificate of use within the territory of the Republic of Kosovo. The complainant also asserted that in the Municipality of Prishtina, the road infrastructure and facilities dedicated to the public do not meet the conditions and standards set out in the Administrative Instruction no. 33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons[footnoteRef:1], actually Article 7 (Obligatory Accessibility Elements, point 1), which stipulates: “1) Obligatory Accessibility elements are: A. accessibility elements for a different height; B. accessibility elements for living independently; C. accessibility elements for public traffic.” [1:  On 29 January 2021, Ombudsperson representative, via e-mail, requested information from the Head of the Legal Department in the Ministry of Economy and Spatial Planning (MESP), regarding this sub-legal act, as the legal basis for issuing this act is the Law no.2004 / 15 on Construction, which was repealed by Law no.04 / L-110 on Construction. However, according to the applicable law on Construction, there is no special sub-legal act that has to do with the technical conditions of construction facilities for the access of persons with disabilities. Also, the Law on Construction, which is in force, within the transitional provisions, does not explicitly stipulate the abrogation of Administrative Instruction no. 33/2007, while in principle, with the abrogation of any law, other sublegal acts are also abrogated. Therefore, on the above-mentioned issue, the representative of the Ombudsperson has requested an opinion from the MESP regarding whether the Administrative Instruction no. 33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons in force could be considered or on what legal basis could persons with disabilities be relied on to seek respect for their rights when it comes to the technical conditions of construction facilities for the access of persons with disabilities. On 3 February 2021, the representative of the Ombudsperson, by e-mail received a request for a meeting from the Head of the Legal Department at the MESP, who proposed a meeting with representatives of the OIK and the Office of the Prime Minister of the Republic of Kosovo, which was held on 8 February 2021, but after various legal reviews, it was agreed that the response regarding the given issue is sent to the OIK via e-mail by the MESP. On 15 February 2021, Ombudsperson representative again sent a repeated letter to the Head of the Legal Department at the MESP regarding the request for opinion on the given case. On 19 March 2021, the MESP representative sent a response to the OIK, according to which, Administrative Instruction No. 33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons appears in the list of sublegal acts in Official Gazette of the Republic of Kosovo. As for the question of what legal basis could be used by persons with disabilities to seek respect for their rights when it comes to the technical conditions of construction facilities for access of persons with disabilities, has announced that Article 38 , paragraph 3, of Law no. 04 / L-110 on Construction, article 17, paragraph 2, sub-paragraph 2.2.6, of the Administrative Instruction No. 06/2017 for Determining Procedures for Preparation and Representing Requirements for Construction Conditions, Construction Permits and Demolition Permits for category I and II, as well as point 10 of Annex no. 8 of this Administrative Instruction determine the legal basis regarding this issue. So, based on the register of sublegal acts of the government and ministries, published in the Official Gazette of the Republic of Kosovo, on page 220, with no. 1933, the Administrative Instruction No. 33/ for Construction Buildings Technical Terms of Accessibility to Disabled Persons in in force. ] 

9. On 12 December 2018, the complainant Mr. Faruk Kukaj had filed a lawsuit with the BCP, with a case number C.nr.3663 / 18 to the General Department, against the Municipality of Prishtina, alleging discrimination on the basis of disability, that is the failure of compliance with legal provisions concerning provision of appropriate physical conditions for persons with disabilities in public and private spaces in the municipality of Prishtina.
10. On 20 January 2021, a preparatory hearing has been held in the BCP regarding complainant’s case, in which a decision has been taken that the plaintiff’s authorized person, within 3 days from the day of receiving this decision, adjusts thoroughly the lawsuit in objective sense, that is to clarify the discriminatory actions, which the complainant requests to be banned and be eliminated by the Municipality of Prishtina, -in a capacity of a responding party.  The court also requested adjustment of the claim with regard to material and non-material damage, so as to specify for which category of damage the claim has been filed and to provide evidence or propose means of proving the facts in these categories of damage. In this court session, at complainant’s request, representative of the Ombudsperson Institution participated as well in the capacity of monitor.
11. On 25 January 2021, the complainant submitted to the BCP specification and adjustment of the lawsuit in the objective sense. 
12. On 11 February 2021, a preparatory hearing was held in the BCP regarding the complainant's case as well as proposal of complainant’s authorized party for issuance of the prove in the field of construction, machinery and psychiatry has been approved. Case judge has requested from the plaintiff (appellant's) attorney to determine the locations where the complainant has encountered problems with physical access, in order to avoid possible obstacles, in case a court decision is brought in favor of the plaintiff and the plaintiff 's attorney has designated some of the public roads and other private companies, which according to him do not meet the construction standards for complainant’s access, as a disabled person.  
Legal bases  
13. Constitution of Republic of Kosovo (henceforward: Constitution), Article 3, paragraph 2, Equality before the Law, defines: “The exercise of public authority in the Republic of Kosovo shall be based upon the principles of equality of all individuals before the law and with full respect for internationally recognized fundamental human rights and freedoms, as well as protection of the rights of and participation by all Communities and their members.”
14. Article 24, paragraph 1, guarantees: 
“1. All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination.
2. No one shall be discriminated against on grounds of [...], limited abilities [...] 
3. Principles of equal legal protection shall not prevent the imposition of measures necessary to protect and advance the rights of individuals and groups who are in unequal positions. Such measures shall be applied only until the purposes for which they are imposed have been fulfilled.”
15. Universal Declaration of Human Rights is based on basic principles that human rights are based on: “inherent dignity and of the equal and inalienable rights of all members of the human family” and are “the foundation of freedom, justice and peace in the world.” 
16. European Convention on Protection of Human Rights and Fundamental Freedoms and its Protocols (henceforth: Convention) is a legal, directly applicable document, according to the Constitution of the Republic of Kosovo (Article 22, paragraph 2) and has priority, in case of conflict, over the provisions, laws and other acts of public institutions. Article 14 of the Convention stipulates: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”
17. While according to Article 1, paragraph 2, of Protocol No. 12, it is foreseen: “No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1.”
18. Law No. 05/L-021 on Protection from Discrimination (LPD), Article 1, paragraph 1, determines: “The purpose of this law is to establish a general framework for prevention and combating discrimination [...], disability [...].”
19. LPD, in Article 1, paragraph 1, defines the purpose of this Law: “The purpose of this law is to establish a general framework for prevention and combating
discrimination based on nationality, or in relation to any community, social origin, race, ethnicity, color, birth, origin, sex, gender, gender identity, sexual orientation, language, citizenship, religion and religious belief, political affiliation, political or other opinion, social or personal status, age, family or marital status, pregnancy, maternity, wealth, health status, disability, genetic inheritance or any other grounds, in order to implement the principle of equal treatment..”
20. Article 3, paragraph 1, of the LPD stipulates: “The principle of equal treatment shall mean that there shall be no discrimination, direct or indirect in the sense of any of the grounds set out in Article 1 of this Law.” While according to paragraph 2, it is explicitly defined: “Discrimination is any distinction, exclusion, restriction or preference on any ground specified in Article 1 of this law, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the Constitution and other applicable legislations of the Republic of Kosovo.”
21. Article 20, paragraph 2, of the LPD determines: “Burden of proof shall be upon the respondent, who should prove that there has been no breach of the principle of equal treatment.”
22. Law No. 03/L-040 on Local Self- Government (LLSG), Article 4, paragraph 2, defines: “All municipal organs shall ensure that the citizens of the municipality enjoy all rights and freedoms without distinction of any kind, such as race, ethnicity, color, sex, language, religion, political or other opinion, national or social origin, property, birth, or other status, and that they have fair and equal opportunities in municipality service at all levels.”
23. Article 17 [Own Competencies] determines: “Municipalities shall have full and exclusive powers, insofar as they concern the local interest, while respecting the standards set forth in the applicable legislation in the following areas: 
d) implementation of building regulations and building control standards;
i) promotion and protection of human rights;
p) provision and maintenance of public parks and spaces;
s) any matter which is not explicitly excluded from their competence nor assigned to any other authority.”
24. Law No. 04/L-110 on Construction, Article 1 [Purpose ], stipulates: “The present law sets forth the provisions governing the issuance of a construction permit, the compliance
with the construction permit requirements and the issuance of an occupancy certificate within the territory of the Republic of Kosovo”
25. Administrative Instruction No.33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons, actually Article 7 [Obligatory Accessibility Elements, point 1), which stipulates: “1) Obligatory Accessibility elements are: A. accessibility elements for a different height; B. accessibility elements for living independently; C. accessibility elements for public traffic.”
Legal analyses 
26. The Constitution, as the highest legal act of the country, protects and guarantees fundamental human rights and freedoms. Therefore, implementation and practical application of these rights is to the best interest of the rule of law. The Constitutional guarantees serve to the protection of human dignity, and functioning of the rule of law state. The Constitution, in Article 21, paragraph 3, expressively determines the obligation of all bodies to respect human rights and freedoms, and therefore this principle is an imperative and must as such be adhered by every person and the body, including municipal governance in Prishtine as well.    
27. The Constitution defines the direct application of international agreements and instruments guaranteeing human rights and freedoms, which also represent the international legal framework, which is necessary for the fight against discrimination. International instruments, which are directly applicable in Kosovo, are part of the internal legal system of Kosovo and prevail, in case of conflict, over all legal provisions and other acts of public institutions.
28. The European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols stipulate that enjoyment of the rights and freedoms set forth in the Convention must be guaranteed without discrimination. Article 14 imposes positive obligations on states to take measures to prevent and eliminate discrimination, including the need for municipal public institutions to take into account the needs of particular groups.
29. The Ombudsperson states that pursuant to Article 53 of the Constitution, the fundamental human rights and freedoms guaranteed by this Constitution are interpreted in accordance with the judicial decisions of the European Court of Human Rights (hereinafter: The European Court). The European Court, as Council of Europe's main mechanism for protection of human rights, has so far considered that the right (Article 14) not to be discriminated against in the enjoyment of the rights guaranteed by the Convention has been violated when states treat persons otherwise in analogue situations, without providing an objective and reasonable justification. The right not to be discriminated against in the enjoyment of the rights guaranteed by the Convention is violated even when states, without an objective and reasonable justification, fail to treat persons whose situations are obviously different.
30. According to the case law of the ECtHR (see cases Kopecky versus Slovakia, Judgment of 28 September 2004, paras 45-52; Gratzinger and Gratzingerova versus Czech Republic (dec.), No. 39794/98, para 73, ECHR 2002-VII), "Legitimate expectation" must be of a concrete nature and must be based on legal provisions or legal acts. 
31. The European Court of Human Rights in the case of Enver Sahin versus Turkey, where a paraplegic person was denied physical access to a university building for the purpose of conducting academic studies, the court had ruled under Article 14 of the given Convention. In this case the court had stated that the Turkish state should not remain merely passive, could not neglect to decide the issue of accessibility of the university premises for the complainant and sought positive measures for the state. 
32. The Ombudsperson draws attention to the fact that the Law on Protection from Discrimination has established a comprehensive system of protection against discrimination in the Republic of Kosovo. This law defines discrimination as any distinction, exclusion, restriction or preference on any ground, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms, which are recognized with the Constitution and applicable legislation. Therefore, considers that the Municipality of Prishtine, pursuant to the law, with priority should take concrete actions to create appropriate conditions for physical mobility for persons with disabilities, including access of these persons to the settlement or access to public places, etc.
33. Human rights are absolute, indivisible rights and can only be limited by law. Institutions must show good will to improve the situation, in order to ensure the progressive realization of the rights recognized by the legal provisions. Buildings, public services and road infrastructure are considered unimpeded if they can be used by people with disabilities without special difficulties and, as a rule, without the help of others. Therefore, the Ombudsperson expresses the concern that in the municipality of Prishtina, a considerable part of it, independent movement on the streets and sidewalks is almost impossible for persons who use wheelchairs.
34. Law no.05 / L-021 on Protection from Discrimination, in Article 20, paragraph 2, stipulates that the burden of proof rests on the respondent, who must prove that there has been no violation of the principle of equal treatment. In this sense, the court during the main trial of the given case must oblige the respondent party (Municipality of Prishtina) in accordance with Article 20 of the LPD to present evidence that there has been no violation of the principle of equal treatment.
35. Furthermore, the Law on Local Self-Government in Kosovo provides for its own competencies, i.e. stipulates that municipalities have full and exclusive competencies in terms of local interest, by respecting the standards set out in the applicable legislation, in various fields, including implementation of building regulations and standards for the control of construction, the promotion and protection of human rights, the provision and maintenance of parks and public spaces, and any matter which is not expressly excluded from their competence, or has not been assigned to another authority. The Ombudsperson considers that it is the responsibility of the Municipality of Prishtine to pay more attention to sub-legal acts related to construction issues, taking care that the facilities are in accordance with construction standards, as well as maintain places and other public spaces with the sole purpose: to create equal opportunities for the movement of all persons. Therefore, in this case it is an exclusive and total responsibility of the Municipality of Prishtina to take action in order to eliminate all possible obstacles that may pose difficulty for free movement of disabled persons, by making previous detailed identification and study of such public spaces. These requirements are also defined in the Law no. 04 / L-110 on Construction, which defines the legal framework, which regulates the issuance of construction permits, compliance with construction permit requirements and the issuance of certificates of use within the territory of Republic of Kosovo.
36. Administrative Instruction No.33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons, actually Article 7 [Obligatory Accessibility Elements, point 1), which stipulates: “1) Obligatory Accessibility elements are: A. accessibility elements for a different height; B. accessibility elements for living independently; C. accessibility elements for public traffic.” Based on complainant's allegations, which are part of the lawsuit filed with the BCP, there are no physical conditions on the sidewalks of Prishtina and there is a lack of physical access to them, there are physical barriers and other barriers set up along passing the road at the marked parts for pedestrian crossing (raised sidewalks), other obstacles at the entrance of health facilities, namely the Main Family Medicine Center "Center", which prevent the complainant from performing the necessary medical services, and this condition, according to complainant’s claims and the evidence submitted at the OI, are contrary to the criteria set out in Administrative Instruction No.33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons.

CONCLUSION 

37. Persons with disabilities, regardless of their abilities, have rights as well as needs which the society, the state and especially the local government, must fulfill in accordance with conventions, international standards, as well as the legislation in effect in the Republic of Kosovo. Therefore, the Ombudsperson considers that only by implementing all these legal obligations, persons with disabilities will feel valued, equal and not discriminated against in relation to other citizens. Equal treatment is essential for democracy, which is based on the principle that every individual has equal value. 
38. The Ombudsperson finds that the failure to provide a reasonable accommodation for persons with disabilities, in accordance with their specific needs, constitutes discrimination on the basis of disability, defined according to Article 1 of Law no. 05 / L- 021 on Protection from Discrimination, and is contrary to international practice, including European Court case law.
39. The Ombudsperson draws attention of the Municipality of Prishtina, that with a commitment and an affordable budget, can fix the slopes and create suitable conditions in Prishtina for physical access for people with disabilities, whose obligations arise from the LPD, from the Law on Local Self-Government as well as from the Administrative Instruction no. 33/2017 for Construction Buildings Technical Terms of Accessibility to Disabled Persons.
40. The Ombudsperson claims that the LPD determines that the burden of proof falls on the respondent party, therefore the Municipality of Prishtina must prove that there has been no violation of the principle of equal treatment. Determining the locations in Prishtina by the plaintiff in court, who encounters physical obstacles and which he considers to be in contradiction with the existing construction standards and with the Administrative Instruction no. 33/2007 for Construction Buildings Technical Terms of Accessibility to Disabled Persons is a restriction on the physical access of the complainant and other persons with disabilities, but in this case, the Municipality of Prishtina must provide information to the BCP, in a way that would assess the existing situation of physical conditions for access of persons with disabilities. Otherwise, the Municipality of Prishtina has been obliged in advance to create appropriate basic conditions of legal requirements for access of persons with disabilities. 

Warmly submitted,
Naim Qelaj
Ombudsperson 
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