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RECOMMENDATION REPORT
Ex officio

Case No. 381/2020

With regard to implementation of the Law on Child Protection 
Addressed to:
Mr. Albin Kurti, Prime Minister, Government of Republic of Kosovo 
Independent Media Commission 
  Mr. Albert Zogaj, Presider, Kosovo Judicial Council 
Prishtinë, 17 August 2021
Purpose
1. This Recommendations Report aims to identify sub legal acts determined by the Law on Child Protection, Official Gazette of the Republic of Kosovo/no.14/17 July 2019, Prishtina (hereinafter: LCP) 
 The Report discloses the lack of compliance with the legal deadlines for issuance of all sublegal acts provided by the given Law, by the responsible institutions. Since so far only two sub legal acts have been issued out of 18 of them, the Ombudsperson recommends to the relevant institutions to issue the same as soon as possible.
Legal Bases
2. The Ombudsperson, according to the Constitution of the Republic of Kosovo
 (henceforward: the Constitution) and the Law no. 05 / L-019 on Ombudsperson
, Official Gazette of the Republic of Kosovo / no. 16/26 June 2015, Prishtina (hereinafter: the Law on Ombudsperson), has the following competencies and responsibilities:
2.1 “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities;” (Article 132, paragraph 1, of the Constitution).
2.2 “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed;” (Article 135, paragraph 3, of the Constitution).
2.3 “(...) or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights;” (Article 16, paragraph 4, of the Law on Ombudsperson).
2.4 “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination;” (Article 18, paragraph 1, subparagraph 1.5, of the Law on Ombudsperson).
2.5 “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo;” (Article 18, paragraph 1, subparagraph 1.7, of the Law on Ombudsperson).
2.6 “to recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation.” (Article 18, paragraph 1, subparagraph 1.9, of the Law on Ombudsperson).
Case Circumstances
3. On 12 July 2019, the LCP has been decreed by the President of the Republic of Kosovo.
4. On 17 July 2019, the LCP has been published in the Official Gazette of the Republic of Kosovo.
5. LCP in Article 66 (Entrance into Force) has defined: “This Law shall enter into force one (1) year following its publication on Official Gazette of the Republic of Kosovo”
6. LCP in Article 65 (Sub-legal acts for implementation of the Law) has determined: “Sub-legal acts for implementation of this Law shall be issued within one (1) year from entry into force of this Law.”
7. On 26 June 2020, the Ombudsperson initiated investigations on his own initiative (ex officio) based on Article 16, paragraph 4
, of the Law on Ombudsperson  26 June 2020.
Case analyses 
8. The LCP was published in the Official Gazette of the Republic of Kosovo on July 17, 2019, while has entered into force one year after its publication. 
 Article 65 obliges that sublegal acts must be issued within one year upon entrance into force of the law, therefore the deadline for issuing acts is until 17 July 2021. 
 
9. Given the liabilities that the state has towards children, the adequate implementation of the Law on Child Protection urgently requires the issuance of prescribed sublegal acts. Since so far only two sublegal acts have been issued out of 18, the Ombudsperson reiterates their issuance as soon as possible.
10. The LCP is structurally divided into nine chapters: General Provisions (I), Child Protection Principles (II), Institutional Mechanisms on the Rights of Child (III), Child Protection Measures (IV), Child Protection in family and community (V), Child Protection from economic exploitation (VI), Specific Child Protection Forms (VII), Punitive provisions (VIII), and Transitional and Final Provisions (IX).
11. Sub-legal acts provided by the LCP regulate 18 different areas related to the rights of the child and constitute one of the indicators of its implementation. Notwithstanding Law endorsement, which marks a major step in the field of children's rights, in order for it to be implemented and children truly enjoy their rights, the Law must be fully and entirely enforced by the relevant institutions.
12. LCP in Article 9 (Authorities for the rights of the child), paragraph 3, has defined: “The institutional mechanisms and structures at both central and local level shall cooperate and coordinate their work in terms of implementing this law, legislation in force and state policies on the rights and protection of the child. The coordination of their activities on issues related to the rights of the child, set out in this law, shall be determined by a sub-legal act, adopted by the Government, upon proposal of the Office of the Prime Minister.”
13. LCP in Article 9 (Authorities for the rights of the child), paragraph 4, has determined: “The institutional structures and mechanisms shall cooperate with non-governmental organizations in terms of implementing policies on the rights of the child, as well as providing necessary child protection services, determined by a sub-legal act , adopted by the Government upon proposal of the relevant Ministry for Social Welfare, in cooperation with the Office for Good Governance.”
14. LCP in Article 10 (Role of Ombudsperson Institution in child protection), paragraph 3, has stipulated: “Every child, person or group of persons may file a complaint to the Ombudsperson regarding the protection of rights of the child according to the procedures set forth in the applicable legislation. Ombudsperson shall issue a Regulation on the manner of appeal of the child, as set forth by this Law.”
15. LCP in Article 18 (The Council for the Rights of the Child), paragraph 2, has defined: “Rules of procedure of the Council for the Rights of the Child shall be regulated by a sub-legal act proposed by the relevant Unit for Good Governance and approved by the Government.”
16. LCP in Article 20 (Team for the Rights of the Child), paragraph 2, subparagraph 2.7, has stipulated: “The manner of establishing and functioning of the Team for the Rights of the Child shall be regulated by a sub-legal act approved by the Government upon the proposal of the respective Ministry of Local Government Administration and the relevant Unit of the Prime Minister`s Office.”
17. LCP in Article 21 (The establishment of Multidisciplinary Roundtables for Support in Case Management), paragraph 2, has determined: “Working procedures in multidisciplinary roundtables for assistance in case management, led by the case manager, in coordination and interaction with the structures and services responsible for child protection, shall operate based on detailed procedures that will be determined by a sub-legal act, proposed by the relevant Ministry of Labour and Social Welfare and approved by the Government.”
18. LCP in Article 26 (Legal requirements for reporting), paragraph 6, has defined: “The Government of the Republic of Kosovo upon the proposal of the relevant Ministry of Labour and Social Welfare and relevant Ministry on Internal Affairs, issues a sub-legal act that regulates the effective procedures for identifying, reporting, and referral of exploitation, neglecting and abuse of the child as well as for protection of the child in road situation.”
19. LCP in Article 30 (Child Protection Houses), paragraph 7, has defined: “The organization and scope of the Child Protection Houses shall be regulated by a sub-legal act proposed by the respective Ministry of Labour and Social Welfare and approved by the Government.”
20. LCP in Article 43 (Protection of children from harmful and prohibited substances), paragraph 4, has defined: “Adequate protective and preventive measures, including advocacy of a way of healthy living and discouraging of any kind of abuse with drugs and psychotropic substances shall be regulated by a sub-legal act approved by the Government with a proposal by the relevant ministry of health.”
21. LCP in Article 44 (Prohibition to attend nightclubs and games of chance), paragraph 4, has determined: “Adequate protective and preventive measures, for the prohibition of a child in facilities referred to in paragraph 1. of this Article shall be regulated by a sub-legal act adopted by the Government upon proposal by the relevant Ministry of Internal Affairs.”
22. LCP in Article 45 (Protection of children in mass media), paragraph 8, has determined: “The IMC, in cooperation with other institutions, with sub-legal shall define the ways of protection of children in the mass media, with special emphasis for children who are under the institutional care.”
23. LCP in Article 46 (Protection of Children with Disabilities), paragraph 4, has defined: “A child with disabilities may be provided with educational, health or rehabilitation services, in accordance with his or her specific needs, in a municipality other than where he or she lives that satisfies the criteria for such purpose. In this case, the expenditures are covered by the budget of both local self-government units. The rules and procedures for covering these expenses are determined by a sub-legal act approved by the Government with the proposal of the relevant ministry for social affairs, in cooperation with the relevant ministry of health and the ministry responsible for education.”
24. LCP in Article 50 (The minimum age for the child’s employment), paragraph 6, has determined: “Preventing and Prohibiting Dangerous Forms of Child Labor in Kosovo is regulated by an administrative instruction issued by the Government upon proposal by the relevant Ministry of Labor and Social Welfare.”
25. LCP in Article 53 (Measures against websites of pornographic content and those that damage the health and life of the child), paragraph 3, has determined: “Upon proposal by the relevant Ministry of Internal Affairs, the Government shall issue a sublegal act, regarding the protection of children from internet cafes and video games, including specific measures against pornographic content, punishing online child abusers, reducing child`s access to health and life-threatening material, providing assistance to a child at risk due to all forms of online violence.”
26. LCP in Article 55 (Child-Friendly justice), paragraph 4, has defined: “The Government shall, upon the proposal by the Ministry of Justice in cooperation with relevant Ministry of Internal Affairs and the Ministry of Labour and Social Welfare, adopt a sublegal act that will regulate the rights of the child in administrative and judicial proceedings. Also, on legal assistance and access in the justice bodies, for realization of the legal aid respectively for child friendly justice, based on the guidance of the Council of Europe on Child-Friendly Justice.”
27. LCP in Article 57 (Medical and psychological assistance, rehabilitation and measures for reintegration), paragraph 10, has defined: “The relevant unit of Health, Labour and Social Welfare, within the municipality, is obliged to provide a budget for a special fund to address emergency cases of children in need of protection and establishment of emergency services according to standards defined by sublegal act approved by the Government and proposed by the relevant Ministry of Health.”
28. LCP in Article 58 (Persons sentenced for sexual abuse or exploitation of child), paragraph 2, has determined: “Kosovo Judicial Council by a sub-legal act defines the rules and procedures for maintaining the database of the DNAs of persons convicted for criminal offences against sexual integrity. The DNA database should include persons convicted for these criminal offences, regardless of whether their victims are children or adults.”
29. LCP in Article 63 (Education on child protection), paragraph 6, has defined: “Government, upon proposal of the relevant Ministry for Education Science and Technology, shall issue Administrative Instruction regarding the realization of the rights defined by this Law, and provides programs that promote education, raise awareness regarding the degrading consequences of bodily punishment and parental programs that promote nonviolent methods of discipline in the family and school, as well as child protection from violence and abuse.”
Findings
30. The Ombudsperson notes that the Law on Child Protection has entered into force on 17 July 2020, while its enforcement, one year upon entrance into force, state's relevant institutions are obliged to issue sublegal acts provided in Articles: 9, 10, 18, 20, 21, 26, 30, 43, 44, 45, 46, 50, 53, 55, 57, 58 and 63.
31. The Ombudsperson notes that as of entrance into force of the Law on Child Protection, sublegal acts defined in Article 10, paragraph 3 
, and Article 55, paragraph 4
 have been issued for its enforcement.
32. The Ombudsperson notes that since the entry into force of the Law on Child Protection, sublegal acts have not yet been issued for enforcement of Articles: 9, 18, 20, 21, 26, 30, 43, 44, 45, 46, 50, 53, 57, 58 and 63.
33. The Ombudsperson notes that Article 65 of the Law on Child Protection is an important Article, which provides for a legal deadline of one year from the entry into force of the Law, for issuance of sublegal acts, in order to ensure enforcement of the Law in practice. Consequently, issuance of these acts, among others, enables: coordination of relevant authorities at central and local level; functioning of Council for the Rights of the Child; establishment and operation of Child Rights Teams; effective establishment of multidisciplinary round tables for case management assistance; establishment and the scope of child protection homes; taking appropriate measures to protect the child from narcotic and psychotropic substances; undertaking appropriate preventive and protective measures to prohibit participation in nightclubs and games of chance; ways of protecting children in the mass media with special emphasis on children who are under institutional care; taking appropriate measures to protect children from Internet cafes and video games, including specific measures against pornographic content, punishing child abusers online, reducing child access to materials harmful to their health and life, providing assistance to the child at risk of all forms of online violence 
34. The Ombudsperson, based on what has been stated above, pursuant to Article 135, paragraph 3 of the Constitution of Republic of Kosovo: “…is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” Within the meaning of Article 18, paragraph 1.2, of the Law No. 05/L-019 on Ombudsperson, the Ombudsperson: “(...) has responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)“ as well as” paragraph 1.7 of the same Article “ To recommend promulgation of new Laws in the Assembly, amendments of the Laws in force [...].”
Therefore, the Ombudsperson 
RECOMMENDS 

The Government of Republic of Kosovo:

1. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 9, paragraph 3, of this Law.
2. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 9, paragraph 4, of this Law.
3. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 18, paragraph 2, of this Law.
4. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 20, paragraph 2, subparagraph 2.7, of this Law. 
5. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 21, paragraph 2, of this Law.
6. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 26, paragraph 6, of this Law.
7. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 30, paragraph 7, of this Law.
8. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 43, paragraph 4, of this Law.
9. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 44, paragraph 4, of this Law. 
10. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 46, paragraph 4, of this Law.
11. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 50, paragraph 6, of this Law.
12. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 53, paragraph 3, of this Law.
13. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 57, paragraph 10, of this Law.
14. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 63, paragraph 6, of this Law.
Kosovo Judicial Council:
1. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 58, paragraph 2, of this Law.
 Independent Media Commission:
1. For enforcement of the Law on Child Protection, to issue the sub-legal act foreseen with Article 45, paragraph 8, of this Law.
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue.
Warmly submitted,

Naim Qelaj

Ombudsperson

� gzk.rks-gov.net/ActDetail.aspx?ActID=20844


� � HYPERLINK "https://gzk.rks-gov.net/ActDetail.aspx?ActID=3702" �https://gzk.rks-gov.net/ActDetail.aspx?ActID=3702�


� � HYPERLINK "https://gzk.rks-gov.net/ActDetail.aspx?ActID=10922" �https://gzk.rks-gov.net/ActDetail.aspx?ActID=10922�





� The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights.


� LCP, Article 66.


� LCP, Article 65.


� https://gzk.rks-gov.net/ActDetail.aspx?ActID=24140


� https://gzk.rks-gov.net/ActDetail.aspx?ActID=36550
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