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Prishtinë, 2 August 2021

Mrs. Gresa Caka - Nimani, President 
Kosovo Constitutional Court 
Str. “Perandori Justinian” n. n.

10000 Prishtinë, Kosovë
Ombudsperson’s Opinion with regard to the request of political entities: Egyptian Liberal Party (ELP), Kosovo United Roma Party (KURP), as well as the following persons: Veton Berisha from the Egyptian community and Albert Kinolli from the Roma community 
The purpose of this Opinion 
This Opinion aims to express Ombudsperson’s stands viewed from human rights perspective with regard to the issue raised with the Constitutional Court by political entities: Egyptian Liberal Party (ELP), Kosovo United Roma Party (KURP), as well as the following persons: Veton Berisha from the Egyptian community and Albert Kinolli from the Roma community, in the capacity of the Applicant, who requested from the Court: “To conduct a constitutional review of Judgment AA.nr.29 / 2021 of the Supreme Court of Kosovo, as well as Decision A.nr.736 / 2021 of the Election Complaints and Appeals Panel (ECAP). ”
Disputed issues 
The Ombudsperson observes that the disputed issues are Judgment AA.nr.29 / 2021 of the Supreme Court of Kosovo, as well as the Decision A.nr.736 / 2021 of the Election Complaints and Appeals Panel (ECAP).
The Ombudsperson notes that Applicants have raised the issue with the Constitutional Court alleging violation of the constitutional provisions guaranteed by Article 58, paragraph 4, of the Constitution [Responsibilities of the State], as amended by Amendment 1 along with Article 15 of the Council of Europe Framework Convention for the Protection of National Minorities, as well as the rights guaranteed by Article 45 of the Constitution [Freedom of Election and Participation] in conjunction with Article 3 of Protocol 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms.  
Ombudsperson’ Assessment 
Given the fact that Mr. Veton Berisha from the Egyptian community has filed a complaint with the Ombudsperson, the Ombudsperson has reviewed Applicants' request addressed to the Constitutional Court with respect to the assessment of compatibility with the Constitution of the Judgment AA.nr.29 / 2021 of the Supreme Court of Kosovo, as well as the Decision A.no.736 / 2021 of the Election Complaints and Appeals Panel (ECAP), specifically compliance with Article 58, paragraph 4, of the Constitution [Responsibilities of the State], as amended by Amendment 1, along with Article 15 of the Council of Europe Framework Convention for the Protection of National Minorities, as well as the rights guaranteed in Article 45 of the Constitution [Freedom of Election and Participation] with regard to Article 3 of Protocol 1 to the European Convention for the Protection of Human Rights and Fundamental Freedoms.  
The Ombudsperson notes that the ECAP, on 7 March 2021, has taken the Decision A.nr. 736/2021, in the course of which has partially admitted as grounded the appeals: A.nr 736/2021, of 5 March 2021, submitted by the political entities: Egyptian Liberal Party (ELP), based in Peja, Ashkali Party for Integration (API), based in Lipjan, Kosovo United Roma Party (KURP), based in Prizren, Democratic Party of Kosovo Ashkali (DPKA), based in Ferizaj; and appeal: A.nr. 769/2021, of 5 March 2021, submitted by the Kosovo Roma Progressive Movement (KRPM). 

In the reasoning of the ECAP Decision A.nr.736 / 2021 (pages 5 and 6 of the Decision A.nr.736/2021, of 7 March 2021), the Ombudsperson has noticed that the ECAP has ascertained: 
“The political entity Romani Initiativa, has received more votes than there were potential voters of the Roma community, to vote on the voting day of 14 February 14, 2021, [...], based on the Report of Kosovo Agency of Statistics of 2011, the OSCE Report 2018, and based on the final voting list verified by name for each potential voter.” 
Further the ECAP has ascertained -: 
The votes received in the above-mentioned polling stations by Romani Iniciativa, are not proportionate with the number of inhabitants of the Roma community, which represent invalid votes [emphasis added], due to the fact that it is not a democratic standard, that with the votes of the other community to ensure the right of representing another community and as such do not represent an objective link between the voter and the voted entity. “
Additionally, ECAP has found out: 
“The right to vote and the freedom to vote in the case of reserved seats is not identical to the case of seats, since for reserved seats the objective link between the voter and the voted entity is important [emphasis added], because only in that manner the right to representation within the meaning of the provisions of the LGE and in the spirit of the constitutional provisions and standards is ensured.”   

“Reserved seats are constitutional guarantees, which the Republic of Kosovo has acknowledged, with an exclusive purpose of advanced treatment of minority rights within state institutions.” 
On 10 of March 2021, the Supreme Court of Kosovo, with Judgment AA.nr. 29/2021, has rejected as ungrounded the complaint of the political entity Romani Initiative, the appeal of the political entities Egyptian Liberal Party and the Ashkali Party for Integration and the appeal of the political entity Kosovo Progressive Roma Movement, filed against the ECAP Decision A.nr. 736/2021, of 7 March 2021, and the complaint of the political entity Romani Initiative, filed against the supplementary decision of the ECAP A.no. 736/2021, of 10 of March 2021. 

Findings of the ECAP stated above were also confirmed by the Supreme Court of Kosovo with Judgment AA.no. 29/2021, of 12 March 2021, in the reasoning part of the judgment (pages 7 and 8).
In this regard, the Ombudsperson notes that the ECAP and the Supreme Court have a unique stand, that in order for a vote to be considered valid, there must be an objective link between the voter and the voting entity, which relates to the right to vote and the freedom to vote in the case of reserved seats. 
Based on to the information provided by the complainants, it is understood that the ECAP and the Supreme Court has failed to give due attention to the arguments presented by the complainants about the number of votes that Romani Initiativa received in three municipalities, subject of the appeal, in relation to Roma population in the municipalities of Gracanica, Kamenica and North Mitrovica, which are proves exactly the same as in other cases in which the ECAP and the Supreme Court have annulled voting in some polling stations. 
In this regard, the Ombudsperson has been informed from the complainants that in three above mentioned municipalities, the number of votes and the voters is as follows:
· Municipality of Gracanica, 745 number of Roma population, 1773 number of votes.
· Municipality of Kamenica, 243 number of Roma population, 283 number of votes.
· Municipality of North Mitrovica, 40 number of Roma population, 198 number of votes.  
The Ombudsperson has reviewed the Constitution of the Republic of Kosovo, the European Convention on Human Rights and the Council of Europe Framework Convention for the Protection of National Minorities and has noted that:
Constitution of Republic of Kosovo determines as follows:

Article 45 [Freedom of Election and Participation]: 

1. “Every citizen of the Republic of Kosovo who has reached the age of eighteen, even if on the day of elections, has the right to elect and be elected, unless this right is limited by a court decision.”
2. The vote is personal, equal, free and secret. 
3. State institutions support the possibility of every person to participate in public activities and everyone’s right to democratically influence decisions of public bodies.”
Article 58 [Responsibilities of the State], paragraph 4:

“The Republic of Kosovo shall adopt adequate measures as may be necessary to promote, in all areas of economic, social, political and cultural life, full and effective equality among members of communities. Such measures shall not be considered to be an act of discrimination.”
European Convention on Human Rights, Protocol 1, Article 3 [Right to free elections], defines: 

“The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure the free expression of the opinion of the people in the choice of the legislature. [added emphases]”.
Framework Convention for the Protection of National Minorities (FKPNM), Article 15, reads: 

“The Parties shall create the conditions necessary for the effective participation of persons belonging to national minorities in cultural, social and economic life and in public affairs, in particular those affecting them.”
Consequently, the right to vote and to participate are rights guaranteed by the Constitution of the Republic of Kosovo and as such ensure the free expression of the opinion in the electoral aspect for the citizens of the Republic of Kosovo. 
In respect of this, the Ombudsperson considers that it is the responsibility of Republic of Kosovo institutions to organize the electoral process, to guarantee accomplishment of electoral rights and participation for all citizens of the Republic of Kosovo, including members of majority communities.  
The Ombudsperson has noted that the international standards (ECHR and FKPNM) clearly define the institutional obligation to take all actions in order to ensure the free of expression of the opinion of the people in the choice of the legislature. 

The Ombudsperson deems that the institutional obligation of Kosovo Republic institutions spreads over all institutions which are responsible to organize and decide on the right to vote and to participate, guaranteed by the Constitution and international instruments. 
The Ombudsperson, having in regard the competencies entrusted to him, restrains from providing assessment and comments to ECAP and the Supreme Court decisions. 

Despite this fact, the Ombudsperson estimates that for the same cases the decision-making bodies should issue the same decisions. In this way, the unselective accomplishment of the voting and participation rights, guaranteed by the Constitution and international instruments, is guaranteed. On the contrary, if different decisions are issued for the same cases, then a situation of inequality and double standards set by decision-making bodies is created. 
In complainants’ case, the Ombudsperson observes that the ECAP and the Supreme Court have used the arguments presented by the complainants and based on them have issued decisions according to which some were partially approved, while some have been rejected. Regarding this issue, the Ombudsperson noted that in all cases complained of by the complainants, the arguments were the same (discrepancy between the number of voters and the votes won by political entities). Therefore, the Ombudsperson considers of a great importance the review of this case by the Constitutional Court.  
The Ombudsperson considers as necessary that the Constitutional Court reviews the request of political entities: Egyptian Liberal Party (PLE), Kosovo United Roma Party (KURP), as well as from individuals: Veton Berisha from the Egyptian community and Albert Kinolli from the Roma community, and to assess whether in this case the electoral and participation rights guaranteed by the Constitution of the Republic of Kosovo have been breached or not. . 
From all what has been stated above, the Ombudsperson considers that the institutions of the Republic of Kosovo should be guarantors for the organization of the electoral process, promoting a full and effective equality between members of communities in all areas of economic, social, political and cultural life. This guarantee is visible in the organization, progress but also in decisions related to the electoral process in the Republic of Kosovo.  
The Ombudsperson, from all of above, as well as the fact that the Constitutional Court is the highest authority for reviewing the compatibility of other acts with the Constitution, considers that it is important to assess whether or not in the complainants' case there was a breach of the right to vote and to participate, as well as the responsibility of the state in this regard, guaranteed by the Constitution of the Republic of Kosovo. 

Conclusion 
The Ombudsperson considers that Kosovo Republic institutions should be responsible and guarantors for the organization and conduct of the electoral process as a whole, by respecting entirely and without distinction the constitutional provisions regarding the right of voting and freedom of participation. 

Warmly submitted,

Naim Qelaj

Ombudsperson 
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