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Purpose
1. The purpose of this Report is to recommend the Ministry of Education, Science, Technology and Innovation (MESTI) to amend and supplement the Administrative Instruction (MEST) No. 19/2016 on Inclusion of Children in Preschool Institutions in Kosovo, to harmonize the procedure and criteria for admission of children in Preschool Institutions with basic principles and authorizations arising from Law no. 02 / L-52 on Preschool Education and from the Law no. 06 / l-084 on Child Protection.
Legal Bases
2. The Ombudsperson, according to the Constitution of Republic of Kosovo[footnoteRef:1] (henceforward: Constitution) and the Law No. 05/L-019 on Ombudsperson[footnoteRef:2], Official Gazette of Republic of Kosovo /no. 16/26 June 2015, Prishtinë (hereinafter: Law on Ombudsperson), among others, has the following competencies and responsibilities: [1:  https://gzk.rks-gov.net/ActDetail.aspx?ActID=3702]  [2:  https://gzk.rks-gov.net/ActDetail.aspx?ActID=10922] 

2.1 “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities;” (Article 132, paragraph 1, of the Constitution).
2.2 “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.;” (Article 135, paragraph 3, of the Constitution).
2.3 on his own initiative (ex officio), (...) by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights;” (Article 16, paragraph 4, of the Law on Ombudsperson). 
2.4 “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination;” (Article 18, paragraph 1, subparagraph 1.5, of the Law on Ombudsperson).
2.5. “to publish notifications, opinions, recommendations, proposals and his/her own reports;” (Article 18, paragraph 1, subparagraph 1.6, of the Law on Ombudsperson).
2.6 “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo;” (Article 18, paragraph 1, subparagraph 1.7, of the Law on Ombudsperson).
[bookmark: _Toc38050335]Facts and case circumstances
3. The Ombudsperson, pursuant to Article 16, paragraph 4[footnoteRef:3], of the Law on Ombudsperson, on 15 October 2020, has initiated Ex-officio investigations based on the information provided by Kallxo.com: “(...) in some municipalities of Kosovo, such as in Malisheva, Ferizaj, Fushë Kosova, Istogu, Rahovec, Skenderaj, Vitia and Vushtrri, it is stated that in addition to the legal criteria set out in the Administrative Instruction MEST no. 19/2016 on Inclusion of Children in Preschool Institutions in Kosovo, they have also set additional criteria for children’s admission to public kindergartens. "Both parents must be employed", is an additional criterion that has been set by Preschool Institutions in these 8 municipalities of Kosovo due to limited capacities. (...).” [3:  The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights.] 

4. During December 2020, the Ombudsperson Institution (OI), through letters, has requested information from the above-mentioned municipalities[footnoteRef:4] with regard to the allegations of Kallxo.com, regarding the additional criteria for admission of children in Public Preschool Institutions (hereinafter: Preschool Institutions -PI). [4:  Municipalities: Malisheva, Ferizaj, Fushë Kosova, Istogu, Rahoveci, Skenderaj, Vitia and Vushtrria.] 

5. Further, as to ensure the necessary information in order to have more vivid picture of the case, the OI addressed to these municipalities the following questions: “How is the criterion for children enrollment in PI determined in your municipality? What is the legal basis for determining the criteria for registration of children in PI? Do you think that the criteria for children’s enrollment in PI are properly defined in the relevant sub-legal act? Which are problems identified by you during implementation of the Administrative Instruction MEST no. 19/2016 on inclusion of children in preschool institutions in Kosovo? We would like to receive from you a copy of the competition for enrollment of children in PI as well as the criteria set for admission of children in preschool institutions for 2020. We would like to be provided with any information or other relevant document that would assist and complete the data for the issue under consideration.”
6. During December 2020, OI was served with the response solely from municipalities of Ferizaj, Istog and Skenderaj with regard to delivered request.
7. During January 2021, through a repeated letter the OI has requested again information from the municipalities of Malisheva, Fushë Kosovë, Rahovec, Viti and Vushtrri. Since no response has been provided to the OI from above stated municipalities, the OI reminded them of Article 132, paragraph 3[footnoteRef:5], of the Constitution and Articles 18 and 25 of the Law on the Ombudsperson, which call upon public authorities to respond to the OI's requests for providing information, documents and files within a reasonable time. [5: Each organ, institution or other authority that exercises legitimate power in the Republic of Kosovo, is obliged to respond to the requests of the Ombudsperson and submit to him / her all the documents and information required in accordance with law.   ] 

8. During January and February 2021, the OI received responses from several municipalities[footnoteRef:6] with respect to the information required in point 7 of this Report. [6:  Municipalities: Vitia and Vushtrria.] 

9. The Municipality of Viti has informed the OI that the criteria for selection of children are based on Administrative Instruction no. 19/2016 and has attached a copy of the public competition. One of the documents required for application in the competition is the contract / certificates that both parents are employed and below is the comment that incomplete documents will not be admitted. [footnoteRef:7] The municipality has also informed the OI that not only children of employed parents were admitted to the institution, but also children of families with social assistance, single parent children as well as children with disabilities. [7:  Municipal Education Directorate of Viti, Information about the admission procedures of children in the kindergarten " Gёzimi ynё " in Viti. No.  05-68/21, 26.01.2021. ] 

10. The Municipality of Vushtrri has informed the OI that the criteria for children’s admission are based on the Law on Preschool Education and Administrative Instruction no. 19/2016, as well as a copy of the public competition has been attached. The Municipality has notified the OI that due to the large number of applications and lack of Municipality’s capacity for children’s admission, it has set additional priorities (not criteria), by which priority is given to children whose both parents work or attending school. One of the documents required for application in the competition is parents’ employment contracts and below is the remark that incomplete documents will not be admitted.[footnoteRef:8] [8:  Municipal Education Directorate of Vushtrri, Respond to the Ombudsperson submission, 10. No. 71/21, 01.02.2021.] 

11. The Municipality of Ferizaj has informed the OI that the criteria for the admission of children are determined based on the legislation, more precisely on the Law no. 02 / L-52 on Preschool Education (Article 2.2 and Article 4), Administrative Instruction No. 19/2016 (Article 5), as well as based on the existing capacities of the preschool institution as well as inclusion. According to them, the institution is open for admission of all children, but due to limited capacities, priority is given to children of employed parents, of those attending school or children who are recommended to be included by professionals. In the attached public competition, the required documents include the certificate (the contract), that parents have working relationship, but it does not contain the comment that incomplete documentation will not be accepted.[footnoteRef:9] [9:  Municipal Education Directorate of Ferizajt, Response with regard to your request, No. 605/2020, 31.12.2020. ] 

12. The Municipality of Istog has informed the OI that Kallxo.com's claims are ungrounded and that the Municipality has not set additional criteria. According to the Municipality, the announcement of the competition for the registration of children in public kindergartens was made based on Law no. 02 / L-52 on Preschool Education and Administrative Instruction No. 19/2016. In the competition sent by the Municipality, the announcement refers only to the Law and Instruction and does not include any list of required documents.[footnoteRef:10]  [10:  Municipal Education Directorate of Istog, Response with regard to your request, No. 621/ 20, 21.12.2020. ] 

13. Municipality of Skenderaj has informed the OI that due to numerous requests for enrollment of children and inability to include all of them, the priority has been given to those children whose both parents work, since these is no one who can look after them. The Municipality has notified that the criteria for the competition are based on Administrative Instruction No. 10/2016 and that the Instruction should specify that priority should be given to employed parents, as the number of requests for enrollment is great. Setting of this criterion would facilitate the work of Preschool Institutions. One of the documents required for application in the competition is parents’ employment contracts as well as below the remark that the incomplete documents will not be reviewed.[footnoteRef:11] [11:  Municipal Education Directorate of Skenderaj, Response No. 2122/2020, 28.12.2020. ] 

14. Till the date of publication of this Report, no response has been admitted by OI from municipalities of Malisheva, Fushë Kosovë and Rahovec with regard to the matter under review.
15. Moreover, regarding the issue of non-inclusion of children in Preschool Institutions, the OI has initiated Ex-officio investigations based on the information provided by the television "Kanal 10", according to which, one of the kindergartens in the city has refused to admit a child with special needs on the grounds that it lacks space to admit other children. The OI was informed by given kindergarten that among others: “(...) In the age group of 5-6 years in P.I (...). 20 children are involved in activities where 3 of them have different abilities or special needs in this case (paragraph 7) of Article 5 of the Administrative Instruction has been implemented. With this we have also implemented (paragraph 9) of Article 5 which stipulates that the maximum number of children with special educational needs can be 3 children. In the interpretation of this provision we as a kindergarten could not increase the number of children with special needs for the age group of children 5-6 years old who attend their activity as this would exceed the set number and would be inconsistent with legal regulations and norms, standards of preschool facilities. (...).”
Relevant Legal Instruments
16. There are a number of legal instruments that regulate this issue, but not limited to:
16.1. Constitution, in Article 7 [Values], paragraph 1, stipulates: “The constitutional order of the Republic of Kosovo is based on the principles of freedom, peace, democracy, equality, respect for human rights and freedoms and the rule of law, non-discrimination, the right to property, the protection of environment, social justice, pluralism, separation of state powers, and a market economy.”
16.2. Constitution, in Article 21, paragraph 1, determines: “Human rights and fundamental freedoms are indivisible, inalienable and inviolable and are the basis of the legal order of the Republic of Kosovo.” While paragraph 2 of this Article stipulates: “The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution.”
16.3. Constitution, in Article 22 ([Direct Applicability of International Agreements and Instruments), defines: “Human rights and fundamental freedoms guaranteed by the following international agreements and instruments are guaranteed by this Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions: (...) (2) European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols; (...) (7) Convention on the Rights of the Child;. (...).”
16.4. Further, Article 24 of the Constitution reads: “1. All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination. 2. No one shall be discriminated against on grounds of race, color, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status. (...).”
16.5. While Constitution in Article 50 (Rights of Children), determines: “All actions undertaken by public or private authorities concerning children shall be in the best interest of the children.”
16.6. Convention on the Rights of the Child (CRC), in Article 2, stipulates: “(...) States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.” While Article 3 defines: “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”
16.7. Law No.05/L-021 on Protection against Discrimination, Official Gazette of Republic of Kosovo /No. 16/26 June 2015, Prishtinë[footnoteRef:12] (henceforward: LPD), among others regulates:“..... a general framework for prevention and combating discrimination based on nationality, or in relation to any community, social origin, race, ethnicity, colour, birth, origin, sex, gender, gender identity, sexual orientation, language, citizenship, religion and religious belief, political affiliation, political or other opinion, social or personal status, age, family or marital status, pregnancy, maternity, wealth, health status, disability, genetic inheritance or any other grounds, in order to implement the principle of equal treatment.” [12:  https://gzk.rks-gov.net/ActDetail.aspx?ActID=10924.] 

16.8. Law No. 05/L-031 on General Administrative Procedure, Official Gazette of Republic of Kosovo /No. 20/21 June 2016, Prishtinë [footnoteRef:13] (henceforward: Law General Administrative Procedure), in Article 4 (Principle of Lawfulness) determines: “Public organs shall act in accordance with the Constitution, legislation in force, as well as with the applicable general administrative rules, within their competencies and in conformity with the goal for which these competencies have been granted. (...).” [13:  https://gzk.rks-gov.net/ActDetail.aspx?ActID=2431.] 

16.9. Law No. 06/l-084 on Child Protection, Official Gazette of Republic of Kosovo /No. 14/17 July 2019, Prishtinë (hereinafter: LCP)[footnoteRef:14], in Article 37, paragraph 5, subparagraph 5.2, reads: “to enable the child access to preschool education as well as compulsory free education for all children, even in cases where the children may have passed the age for compulsory education but have been unable to attend it.”  [14:  gzk.rks-gov.net/ActDetail.aspx?ActID=20844] 

16.10. Law No. 04/l-032 on Pre-University Education in the Republic of Kosovo,  Official Gazette of Republic of Kosovo /No.17/16 September 2011, Prishtinë[footnoteRef:15] (henceforward: LPUERK), in Article 9, paragraph 1, subparagraph 1.1, provides: “Level 0: Pre-primary education (normally ages zero (0) to six (6), KCF Key Stage and part of Key Stage 1), regulated by this Law only for age five (5) to six (6) (pre-primary school); otherwise in accordance with Article 10 of this Law.” [15:  https://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=2770] 

16.11. Law No.02/L-52 on Preschool Education, Official Gazette of Provisional Institutions of Self-Government in Kosovo/ Prishtinë: Year I/No1/01June 2006[footnoteRef:16] (hereinafter: LPE), in Article 1 defines: “Preschool education refers to early education of known educator for preschool children. Education of children with special needs refers to special education of slow children and children with feeling impairments, physical impairment, learning impairment, social-emotional impairment, and communication disorders. Inclusive (See the Convention of Children Rights, Article 2) Signatory States are engaged to respect the rights mention in this Convention and guarantee them to each child that are involved in their jurisdiction, without any distinction, regardless race, color, gender, language, religion, political opinion or any other opinion, from the national origin, ethnical or social, wealth, disability, family descent or any other child or their parents state or their legal representatives. (...). Further, Article 4 of LPE determines that “Preschool education in preschool institutions shall be based on these principles as in the following: “(a) equality; b) inclusion; c) democracy; d) staff autonomy; e) professionalism and responsibility; f) equal capacities for children and parents, taking into consideration changes between children; g) the right to be different; h) all-inclusive development of children’s personality.”  [16:  https://gzk.rks-gov.net/ActDocumentDetail.aspx?ActID=2401] 

16.12. Administrative Instruction (MESTI ) N0.19 / 2016 on the Inclusion of Children in Preschool Institutions in Kosovo[footnoteRef:17] (hereinafter: Instruction No. 19/2016), in Article 1 stipulates: “This administrative instruction aims to enable all children to be involved in education preschool.” [17:  https://gzk.rks-gov.net/ActDetail.aspx?ActID=15178] 

Legal analyses
A. Request for parents’ employment contracts determined by municipalities in relation to the principle of legality and the principle of legal certainty 
17. The principle of legality is the basic norm on the basis of which the entire legal system is built. This principle guarantees the rule of law and the prevention of arbitrariness, in order to achieve respect for justice and legal certainty. The principle of legality deems that public bodies act in accordance with the Constitution, legislation at effect as well as the general administrative rules applicable within their competencies and in accordance with the purpose for which these competencies are granted.[footnoteRef:18] This principle has defined the obligation of public administration bodies, that during the exercise of administrative activity, to work and decide in accordance with the law. Moreover, this is embodied in the Constitution which stipulates: “1. The constitutional order of the Republic of Kosovo is based on the principles of freedom, peace, democracy, equality, respect for human rights and freedoms and the rule of law, non-discrimination, the right to property, the protection of environment, social justice, pluralism, separation of state powers, and a market economy.”[footnoteRef:19] [18:  According to Article 4, paragraph 1 of the Law on General Administrative Procedure ]  [19:  Constitution of Republic of Kosovo, Article 7. ] 

18. The principle of legality is closely related to the principle of legal certainty on the basis of which the rule of law ensures the trust of citizens in the state and the immutability of the law through the actions of administrative bodies. This principle, among other things, consists in the accuracy, clarity and consistency of the entire legal order of a state, thus not only on specific norms. The whole legal order is required to be understandable, predictable and not contradictory.
19. The LPE is the main law that regulates preschool education in the Republic of Kosovo. The LPE has determined that pre-school education is not compulsory and that the inclusion of children in pre-school education is regulated by an Administrative Instruction[footnoteRef:20]. According to LPE, preschool education is based on principles such as: (a) Equality; (b) Inclusion; (c) Democracy; (d) Staff autonomy (e) Professionalism and responsibility; (f) Equal capacities for children and parents, taking into consideration changes between children; (g) The right to be different; h) All-inclusive development of children’s personality[footnoteRef:21]. [20:  LPE, Article 2. ]  [21:  Ibid, Article 4. ] 

20. The criteria for the enrolment of children in preschool institutions are defined by Instruction No. 19/2016, as a sub-legal act which explicitly and in details regulates this issue. The Instruction obliges that the criteria for publishing the competition for registration should be drafted by the Municipal Education Directorate (MED) in cooperation with Preschool Institutions based on Instruction no. 19/2016.[footnoteRef:22] According to paragraph 1, the admission criterion is the of child’s dwelling place. Paragraphs 2 and 3 of this Article define the age and age groups for admission to Preschool Institutions. Further, paragraph 4 stipulates that enrollment in Preschool Institutions is paid. Whereas paragraph 5 of the Article in question has defined the exemption from payment and the priority for children coming from vulnerable groups. Also, paragraph 6 defines the obligation to include children with special educational needs in one of the educational groups in the Preschool Institution. Finally, this Article also provides for cases of priority for enrollment in Preschool Institutions for children of breastfeeding educational staff, obligations of the municipality to subsidize children exempted from payment, and other administrative actions of Preschool Institutions. None of the Articles of the Instruction explicitly states that the employment of both parents is a criterion for enrolling children in Preschool Institutions. The only reference in the text to the employment contract is found in Article 3- Procedures for Enrolment of Children in Preschool Institutions. Paragraph 3 of this Article states: “The application must contain this information for both parents, the name and surname of the legal guardian. 3.1. Place of work (if working, studying), qualification and no. telephone, email address; (...)”. Even in this case, the language in which the Instruction has been drafted does not oblige the parents to be employed (see the conjunction if), so this criterion is not a limiting criterion. [22:  Article 4 (9).] 

21. MED in cooperation with Preschool Institutions is obliged to draft the criteria for publishing the competition for registration of children in Preschool Institutions based on Instruction no. 19/2016. Consequently, the Instruction does not explicitly stipulate parents’ employment as a criterion for enrolling children in preschool institutions. Such a request made by municipalities in the course of publication of the competitions[footnoteRef:23] and their comment that applications without these documents will not be reviewed,[footnoteRef:24] are not in accordance with the principle of legality and legal certainty. [23:  Municipalities: Viti, Vushtrri, Ferizaj, Skenderaj. Since the OI did not receive a response from the municipalities: Malisheva, Fushë Kosovë and Rahovec, then, based on the claims of Kallxo.com, considers that this also applies to these municipalities. ]  [24:  Municipalities: Viti, Vushtrri and Skёnderaj. As the OI did not receive a response from municipalities: Malisheva, Fushë Kosovë and Rahovec, then, based on the claims of Kallxo.com, considers that this also applies to these municipalities.  ] 

B. Requirement for parents’ employment contracts determined by municipalities in relation to the principle of equality and non-discrimination (inclusiveness)
22. The Constitution protects and guarantees human rights and fundamental freedoms, including the rights of the child. Enforcement and accomplishment of these rights in practice is in the interest of rule of law functioning. The Constitution explicitly stipulates the obligation of all institutions to respect human rights and freedoms,[footnoteRef:25] and this principle applies to all, including relevant municipal institutions, as preschool education is part of the unique education system in the Republic of Kosovo. [25:  Constitution, Article 21.] 

23. The Constitution also guarantees the equality of all before the law, so children also have the right to equal legal protection, without discrimination. Prohibition of discrimination is elaborated in more detailed manner in the LPD,[footnoteRef:26] where everyone is equal and enjoys equal status and equal legal protection, regardless of their personal characteristics.  [26:  LCP, Article 1. ] 

24. The CRC, as the most important international instrument in the field of child’s rights, has foreseen the obligations of states to take all possible measures to ensure the survival and development of the child, which comprises not only one of fundamental rights of the CRC,[footnoteRef:27] but also one of the four main principles in its interpretation and application.[footnoteRef:28] The CRC Committee, in General Comment No. 7 - Implementing Child Rights in Early Childhood, has interpreted that the right to education during early childhood starts since birth and is closely linked to young children’s right to maximum development.  The connection of education with development is elaborated in the Article 29.1: “States Parties agree that the education of the child shall be directed to: (a) The development of the child's personality, talents and mental and physical abilities to their fullest potential.” General Comment No.1 on the Purpose of Education explains that the aim is to “empower the child by developing his skills, learning and other capacities, human dignity, self-esteem and self-confidence” and that this should be achieved in manners that are child-centered, child-friendly and reflect the inherent rights and dignity of the child [footnoteRef:29].  [27:  CRC, Article 6.]  [28: See General Comment No. 5 of the Convention adopted by the CRC Committee, in: https://www.refworld.org/docid/4538834f1 1.html.]  [29:  See General Comment No. 7 of the Convention adopted by the CRC Committee, in: https://www.refworld.org/docid/460bc5a62.html ] 

25. Furthermore, the Convention requires States Parties to provide appropriate assistance to parents, legal guardians and families in fulfilling the responsibilities of raising their children, [footnoteRef:30] including assistance to parents in providing the living conditions necessary for child development[footnoteRef:31]  and ensuring that children receive the necessary protection and care. [footnoteRef:32] The Committee clarified that adequate parental assistance can best be achieved as part of comprehensive early childhood policies, including providing health care and education during the early years. States should also ensure that parents are given adequate support to enable them to fully engage young children in such programs, especially by marginalized and vulnerable groups. In particular, Article 18.3 requires states to take all appropriate measures to ensure that children of working parents are entitled to childcare services, maternity leave and access to other institutions. [30:  CRC, Articles 18.2 and 18.3.]  [31:  Ibid, Article 27.2. ]  [32:  Ibid, Article 3.2.] 

26. One of the principles on which the LPE is guided is inclusiveness. Based on the LPE, the purpose of Administrative Instruction No. 19/2016 is: "To enable inclusiveness in preschool education to all children.”[footnoteRef:33] The LPE further defines inclusiveness as: “Signatory States are engaged to respect the rights mention in this Convention and guarantee them to each child that are involved in their jurisdiction, without any distinction, regardless race, color, gender, language, religion, political opinion or any other opinion, from the national origin, ethnical or social, wealth, disability, family descent or any other child or their parents state or their legal representatives."[footnoteRef:34] This definition, which also refers to the CRC, is taken identically from Article 2 and creates an obligation for the state to respect and ensure the rights set out in the Convention for every child within their jurisdiction, without discrimination of any kind. Therefore, in the following text inclusion also implies the right to non-discrimination. [33:  Administrative Instruction No.19/2016, Article 1. ]  [34:  This definition is taken from the CRC, ARTICLE 2. It should be noted that the OI considers that the term "inclusion" is a broader term, but during this analysis it has focused on the definition chosen by law.  ] 

27. A similar Article to the CRC, but not identical, can be found also in the LCP. [footnoteRef:35] According to the LCP, in cases of violence and inability to fulfill their parental obligations, parents have the right to receive support from institutions.[footnoteRef:36] As can be seen from outlining, this Article has a tighter scope than the CRC, which extends the obligation to support in all areas of parental responsibility. The LCP also notes that the relevant Ministry of Education, as the responsible public authority, as well as local education units shall take concrete measures to provide access to preschool education for all children[footnoteRef:37]. Non-discrimination is one of the main principles embodied in the LCP, where all institutions, service providers and child protection professionals must take all appropriate measures in order to protect the child from all forms of discrimination. [footnoteRef:38] Further, this same Article emphasizes: “All children are entitled to the same rights recognized by the applicable legislation and the Convention and shall be guaranteed such rights without any distinction, regardless of race, colour, gender, language, religion, political or other affiliations, national, ethnic or social origin, property, disability, family background or any other condition of the child or his parents or his/ her legal representatives.” [35:  This is natural given that the LCP is drafted based on the CRC. ]  [36:  CRC, Article 35. ]  [37:  LCP, Article 37. ]  [38:  Ibid, Article 8. ] 

28. A thorough review of the LCP based on its purpose, its harmonization with the CRC as well as the specific Articles mentioned above suggests that the institutions have a responsibility to support parents in the exercise of parental obligations. In this case, although the LCP does not have specific provisions such as the interpretation of the CRC Committee, which points out that states take all appropriate measures to ensure that children of working parents are entitled to benefit from care services for children,[footnoteRef:39] such support would not be in contradiction with the spirit and purpose of the Law. [39:  See paragraphs above.] 

29. However, reading of the law provides scope for interpretation that this support should not be limited to employed parents and / or those attending school. The opportunity to send children to preschool is closely linked to family empowerment, especially for women. In the “Who Cares” Report, conducted by the Kosovo Women's Network, 88% of unemployed women said they would look for work if they could find affordable childcare services.[footnoteRef:40] Given that 14.4% of women are employed, the unemployment rate for women in Kosovo is alarming, actually is 33.1%.[footnoteRef:41] Similarly, the European Union has noted that the availability, accessibility and affordability of childcare services are also key factors in allowing women, as well as men, who have more responsibilities, to participate in the labor market. Women employment directly contributes to the improvement of the socio-economic situation of the family and to economic growth. [footnoteRef:42] Such a priority on the part of municipalities puts women and men, who are or intend to seek a job, at a significant disadvantage. [40:  Kosovo Women's Network, “Who cares? Demands, offers and options for increasing childcare opportunities in Kosovo. ”, Prishtina, 2016, at: https://womensnetwork.org/wp-content/uploads/2018/10/20161103153827479.pdf ]  [41:  Kosovo Agency of Statistics, Labor Force Survey (AFP), TM3 2020, at: https://ask.rks-gov.net/sq/agjencia-e-statistikave-te-kosoves/add-news/anketa-e-fuqise-punetore-afp-tm3-2020. ]  [42:  European Union, Council Recommendation of 22 May 2019 on High-Quality Early Childhood Education and Care Systems  , (2019/C 189/02), at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019H0605(01)&from=EN. ] 

30. The OI notes that this priority set by the municipalities has come due to the lack of capacities and resources to accommodate the large number of children with all their willingness to include all of them without distinction.
31. However, based on the above stated arguments, the requirement for parental employment contracts, set by municipalities in public competitions, which is not in accordance with the principle of legality and legal certainty, [footnoteRef:43] has also resulted in establishing the situation which is not in line with the principle of equality and non-discrimination. Due to legal uncertainties, the criteria for parental employment can be considered as a basis for discrimination on the basis of the LPD and the LCP through the category “or any other condition of the child or his parents or his/ her legal representatives.” [43:  As claimed in part A of the analysis.] 

C.  The request for parents’ employment contracts set forth by the municipalities in relation to the principle of the best interest of the child   
32. The best interest of the child is one of the core values of CRC. The principle of best interest applies to all actions relating to children and calls for active measures to protect their rights and to promote their survival, growth and well-being, as well as measures to support and assist parents and others who have day-to-day responsibilities for accomplishing children’s rights. [footnoteRef:44] The CRC Committee has identified the best interest of the child as one of the four general principles of the Convention in interpreting it and applying it in relation to all other rights of the child.[footnoteRef:45] It is a dynamic concept that requires an appropriate assessment for each specific case. [44:  CRC, Article 3.]  [45:  CRC Committee, General Comment No.5, at: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fGC%2f2003%2f5&Lang=en .] 

33. The LCP has also foreseen the best interests of the child as one of the key principles of his / her protection. In the same spirit as the CRC, the LCP explicitly states: “This law, and other legal acts that regulate the matters relating to child protection, as well as any other individual act based on them, is subject to the principle of the best interest of the child.”[footnoteRef:46] [46:  LCP, Article 5(2).] 

34. Early childhood care and education is the first step of the lifelong learning scale and is of great importance in shaping children’s personality. Numerous studies support the fact that this education helps children develop to their best abilities and supports their well-being.[footnoteRef:47] Also, healthy development in the first years enables children, among others, constructions of brain blocks for academic achievement, economic productivity, responsible citizenship, healthy living and successful parenting for the next generation.   [47:  FES, Why early education is the solution?, 2020, at: http://library.fes.de/pdf-files/bueros/kosovo/16274-20201022.pdf .  ] 

35. The European Union has observed that participation in care and early childhood education has many benefits for both individuals and society, from improved achievements in education and the labor market, less social and educational intervention and a more inclusive society. Children who attended early childhood education for more than a year scored more on language and math on tests as well as PISA studies. Participation in high-quality early childhood education and care  has also been shown to be an important factor in preventing school dropout.[footnoteRef:48] [48: Council Recommendation of 22 May 2019 on High-Quality Early Childhood Education and Care Systems    . ] 

36. So, based on the above stated arguments and studies, the access of all children, without discrimination, to preschool institutions is in their best interest. Consequently, the OI considers that the requirement for parental employment contracts determined by municipalities in public competitions, which is not in accordance with the principle of legality and legal certainty and which can be considered as a basis for discrimination, is not as well in accordance with the principle of the best interests of the child.
D. The right of children with severe disabilities to be included in preschool institutions 
37. During this review, the OI has encountered some other uncertainties in Administrative Instruction no. 19.2016. According to the Instruction: "The municipality is obliged to provide place in PI to children applying from marginalized groups." [footnoteRef:49] In this case, in the group of marginalized children, children with disabilities (with special needs) are also included.[footnoteRef:50] Further, Article 6 states: “Children with serious injuries may be included in the IP, whether the institution has ensured adequate professional framework and other necessary conditions, depending on the type of injury” [49:  Administrative Instruction No.19/ 2016, Article 4. ]  [50:  Ibid. ] 

38. Referring to the arguments elaborated in parts A, B and C of this analysis, the OI emphasizes that the wording of Articles 5 and 6 does not provide sufficient legal certainty for children with severe impairments. The OI notes that municipalities may not have sufficient capacity to include this group of children in preschool Institutions. Therefore, it is necessary that in the course of Instruction review and amending, to clarify these Articles and provide tangible alternatives as per municipalities’ liabilities in cases of children with severe impairments. Referring on the right of children to education, non-discrimination and their best interests, the Instruction must contain clear and affordable alternatives so that children with severe impairments can enjoy the same rights as all other children.

Findings
39. The Ombudsperson notes that Administrative Instruction no. 19/2016 does not define the employment of both parents as a criterion for enrollment of children in preschool institutions. Therefore, the request for parents’ employment contract set by some municipalities in the course of publication of the competitions and their remark that the applications submitted without this document shall not be reviewed, is contrary with Administrative Instruction no. 19/2016. This criterion is not in accordance with the principle of legality and legal certainty as well.
40. The Ombudsperson notes that this priority set by the municipalities has come due to the lack of capacities and resources to accommodate the large number of children, despite their willingness to include all children without distinction.
41. The Ombudsperson finds that due to legal uncertainties, the request for parents’ working contract may be considered as a basis for discrimination based on the LPD and the LCP through the category " or any other condition of the child or his parents or his/ her legal representatives" and is not in line with the principle of the best interests of the child. 
42. The Ombudsperson finds that the current Instruction does not provide legal certainty, clear and affordable alternatives for children with severe disabilities so that they can enjoy the same rights as all other children, more specifically the right to education, for non-discrimination and their best interest.
43. Therefore, the Ombudsperson estimates that Administrative Instruction No. 19/2016 is not plain, concise and that its relevant norms are contradictory, have no consistency and are not in accordance with the basic principles and authorizations arising from the LPE, respectively with the principles set out in Article 4  : “(a) Equality; (b) Inclusion; (c) Democracy; (d) Staff autonomy (e) Professionalism and responsibility; (f) Equal capacities for children and parents, taking into consideration changes between children; (g) The right to be different; h) All-inclusive development of children’s personality” nor with LCP.
44. The Ombudsperson, based on what has been stated above, pursuant to Article 135, paragraph 3 of the Constitution of Republic of Kosovo: “…is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” Within the meaning of Article 18, paragraph 1.2, of the Law No. 05/L-019 on Ombudsperson, the Ombudsperson: “(...) has responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)“ as well as” to recommend (… ) promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo” (Article 18, paragraph 1.7).




Therefore, the Ombudsperson 
RECOMMENDS
The Ministry of Education, Science, Technology and Innovation:
· Amendment and supplementing of Administrative Instruction (MEST) No. 19/2016 on Inclusion of Children in Preschool Institutions in Kosovo by regulating, inter alia, the procedure and criteria in accordance with the basic principles of Law no. 02 / L-52 on Preschool Education, respectively with the principles set forth in Article 4: “(a) Equality; (b) Inclusion; (c) Democracy; (d) Staff autonomy (e) Professionalism and responsibility; (f) Equal capacities for children and parents, taking into consideration changes between children; (g) The right to be different; h) All-inclusive development of children’s personality” as well as the Law No. 06/1-084 on Child Protection.
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 

Warmly submitted,

Naim Qelaj
Ombudsperson
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