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Report of the Ombudsperson 
Complaint No. 928/2019
versus
Ministry of Culture, Youth and Sports 
With regard to harmonization of Regulation (MCYS) no. 04/2019 on the Establishment and Functioning of the Resident Ensemble of the National Theater and City Theaters with Regulation (GRK) no. 15/2018 on Degrees and Salaries of Creators and Performers of Culture and Professional Employees of Cultural Heritage 
Addressed to: Mrs. Vlora Dumoshi, Minister 
Ministry of Culture, Youth and Sports  

Square “Nëna Terezë”, n.n. 

10000 Prishtinë

Mr. Iber Alaj, Acting permanent secretary 
Ministry of Culture, Youth and Sports  

Square “Nëna Terezë”, n.n. 

10000 Prishtinë
Prishtinë, 12 February 2021
Purpose of the Report 
1. The purpose of this Report is to draw attention of the Ministry of Culture, Youth and Sports (hereinafter: MCYS), regarding the non-compliance of Regulation no. 04/2019 on the Establishment and Functioning of the Resident Ensemble of the National Theater and City Theaters, approved by the MCYS on 21 August 2019, with Regulation no. 15/2018 on Degrees and Salaries of Creators and Performers of Culture and Professional Employees of Cultural Heritage, approved by the Government of the Republic of Kosovo on 25 September 2018.
Constitutional and Legal Base 
2. According to Article 135, paragraph 3, of the Constitution of Republic of Kosovo: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.”
3. Further, as well as pursuant to the Law No. 05/L-019 on Ombudsperson, with responsibilities determined with Article 16, paragraph 1, and Article 18, paragraphs 1, 2, 4, 5, 6 and 8. 

By delivering this Report to the responsible institutions, the Ombudsperson intends to fulfill the above-mentioned constitutional and legal responsibilities 

Description of the case 
Facts, evidence and information owned by the Ombudsperson, provided by the complainant and collected from the investigation conducted, are summarized as follows:

4. The Ombudsperson, based on Article 16, paragraph 1, of Law no. 05 / L-019 on the Ombudsperson, received a complaint of Mr. Naim Berisha, Vice President of the Workers Union of National Theater of Kosovo, filed against the Ministry of Culture, Youth and Sports, with regard to approval of Regulation no. 04/2019 on the Establishment and Functioning of the Resident Ensemble of the National Theater and City Theaters.
5. The complainant alleges that this Regulation is contrary to Government’s regulation - Regulation (GRK) no. 15/2018 on Degrees and Salaries of Creators and Performers of Culture and Professional Employees of Cultural Heritage. The complainant also alleges that Regulation no. 04/2019 does not recognize to the actors the roles played in other public theaters of the cities. The complainant informed that he has filed a Complaint no. 3744/2019 with the MCYS on 4 September 2019, but did not receive a response. 

6. Regarding this issue, the Ombudsperson, on March 30 and 9 June 2020, sent a letter to the MCYS and requested information whether the MCYS has information on Complaint no. 3744/2019, filed on 4 September, as well as whether any action has been taken in order to respond to the complainant regarding the complaint filed.  

7. On 25 June 2020, MCYS replied on the letter sent and informed that in respect of Regulation no. 04/2019 on the Establishment and Functioning of the Resident Ensemble of the National Theater and City Theaters, this sub-legal act is part of the legislative program of sub-legal acts for 2020 and that a working group will be established very soon, which will supplement and amend Regulation no. 04/2019 and will review whether the Regulation is in line with other relevant acts. 

Legal instruments applicable in Kosovo
8. Law no. 04/L-106 on Theaters, Article 16, paragraph 8, determines the possibility of issuing of a sub-legal act in order to regulate the issue of organization, function, categorization and duration of involvement in resident artistic ensemble: “The organization, function, categorization and duration of involvement in resident artistic ensemble shall be regulated by sub-legal act.”
9. Regulation (GRK) No.15/ 2018 On the Ranks and Salaries of Creators and Performers of Culture and Professional Employees of Cultural Heritage, Article 6 [Grading criteria], defines:

Article 6

Grading criteria
1. Grading of cultural creators and Performers and professional employees of cultural heritage is conducted according to the following criteria: 

1.1. Qualification and vocational training; 

1.2. Professional work experience; 

1.3. Performance; 

1.4. Accountability at work; 

1.5. Results achieved in the relevant field.”

10. Regulation (MCYS) no. Xx/2019 on the Establishment and Functioning of the Resident Ensemble of Actors of the National Theater and City Theaters, Article 8 [Categorization of Actors], defines :
Article 8

Categorization of actors

Actors of the resident ensemble are categorized in: 

1. Actors of the first category - the first of the theater:

1.1. In the category of first category actors - the main actors of the theater are the prominent (well-known) actors, who, by their engagement, are carriers of the repertoire, whose work depends on the affirmation of the creative success of the theater. This category includes actors who have performed at least 15 (fifteen) roles of which at least 7 (seven) are leading roles within the regular repertoire in the productions or co-productions of the theater, in which they are employed as regular members of the resident ensemble (or sister theaters).  
2. Actors of the second category - the second of the theater:

1.2. In the category of actors of the second category - the second part of the theater consists of actors who with their experience, engagement, talent and creative skills have contributed to the promotion of the creative success of the theater. This category includes actors who have performed at least 10 (ten) roles within the regular repertoire, in the productions or co-productions of the theater in which they are employed as regular members of the resident ensemble (or similar theaters), of which at least 3 (three) leading role and 7 (seven) secondary roles;

3. Resident troupe:

1.3. In the category of resident troupe are actors who are valued for their experience, engagement, talent and their creative skills. An actor of the resident troupe category is the newly established actor in the home theater or an actor who has not met yet the criteria of the first two categories.”

Case analyses 
11. The Ombudsperson notes that Regulation no. 15/2018 was approved by the Government of the Republic of Kosovo on 25 September 2018, while Regulation no. 04/2018 was approved by the MCYS on 21 August 2019. It is noted that in terms of time, Regulation no. 15/2018 was approved earlier than Regulation no. 04/2018. On the other hand, in a hierarchical sense, acts adopted by the Government of the Republic of Kosovo prevail over acts adopted by Ministries.
12. With regard to Articles mentioned above, the Ombudsperson states that Regulation no. 04/2019, in Article 8 [Categorization of actors], contains the ways of categorization of actors, while Regulation no. 15/2018, respectively Article 6 [Grading Criteria], has clearly defined the grading criteria. 

13. Regarding this issue, the Ombudsperson has noticed that in Article 8 of Regulation no. 04/2019, as work experience is recognized only the experience of actors, who are employed as regular members of the resident ensemble or sister theaters, but no other criteria are defined according to which actors can be categorized. In this case, according to the content of the provision in question, it is unclear whether the experience realized in the city theaters is taken into account, as a criterion for the categorization of actors. 

14. The Ombudsperson considers that in order to be successfully implemented, a norm must be clear, especially norms which contain criteria for grading or categorization of certain subjects.  

15. In the present case, the Ombudsperson states that the grading criteria set out in Article 6 of Regulation no. 15/2018 should be fully included in Article 8 of Regulation no. 04/2018 of MCYS. 

16. Administrative Instruction No. 03/2013 on Standards of Drafting of Normative Acts, defines :

Article 6 [General principles for drafting normative acts], paragraph 1, subparagraph 1.1and  1.7 determines:

1.1 The text of an act must be clear, simple, concise and not ambiguous, unnecessary abbreviations, jargon and long sentences should be avoided.

1.7 Non compliance with existing legislation must be avoided, as well as unnecessary repetition of existing provisions ​.

17. The Ombudsperson considers that the shortcomings in the normative acts affect the rule of law, respectively the legal security. Legal certainty requires that legal rules are clear and precise, which aim to anticipate situations, and that actions or promises given to individuals by the state (legitimate expectations) must be respected. Legal certainty also means that the law must be applied in practice.
 

18. Therefore, taking into account the circumstances stated above and in order to harmonize and eliminate uncertainties in the content of normative acts, the Ombudsperson:
RECOMMENDS 
The Ministry of Culture, Youth and Sports: 

· To amend and supplement Regulation no. 04/2019 on the Establishment and Functioning of the Resident Ensemble of the National Theater and City Theaters, respectively Article 8 of this Regulation to be harmonized with Article 6 of Regulation (GRK) no. 15/2018 on Degrees and Salaries of Creators and Performers of Culture and Professional Employees of Cultural Heritage.

Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue
Warmly submitted,

Naim Qelaj
Ombudsperson 
� EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE COMMISSION)
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