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Attached Annex of this Report contains: Relevant Legal Instruments 
Prishtinë, 4 August 2020

Purpose of the Report 
1. This Report has been initiated ex-officio by the Ombudsperson, based on information obtained by media as well as by individual complaints lodged by the following complainants: Mr. Abedin Maliqi, Mr. Faik Demolli, Mr. Muharrem Doda and Mr. Fatmir Cakolli,
 regarding reorganization of Pre-University Education in the municipality of Kamenica.
2. Report aims to assess the legality of actions undertaken by the Municipality of Kamenica and the Ministry of Education and Science (hereinafter: MES
) regarding the observance of reorganization procedures in Pre-University Education by the Municipality of Kamenica in relation to the rights of the child.

3. The purpose of this Report is to promote equality as well as to draw attention of public institutions on the need to take appropriate action to implement the law and human rights in practice, specifically children’s rights, guaranteed by the Constitution, by laws and international instruments. 

Competencies of the Ombudsperson 
4. Based on Article 135, par. 3, of the Constitution of Republic of Kosovo: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed”.
5. Additionally, Law No. 05/L-019 on Ombudsperson determines that the Ombudsperson, among others, has the following powers and responsibilities:

· “To investigate, …on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights” (Article 16, paragraph 4);
· “To draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases” (Article 18, paragraph 1, subparagraph 1.2);

· “To make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination.” (Article 18, sub-paragraph 1.5).
Description of the case  

6. On 30 August 2019, the Mayor of Kamenica issued the Decision 02 No. 26937, according to which,  education is reorganized according to ISCED level 0 and 1 (preschool level and primary education 1-5), according to which: 
7. In educational institution "Dëshmorët e Kombit" lessons are to be attended also by schoolchildren of Primary and Lower Secondary School (PLSS) "Nuhi Berisha" from village Tugjec, schoolchildren of PLSS "7 Shtatori" from the village Krilevë, and schoolchildren of PLSS "Idriz Seferi" from the village Strezoc, whereas in the educational institution “Fan S. Noli ”lessens are to be attended by students of PLSS “Hasan Prishtina” from the village Busavatë. Also, according to this Decision, the education of level 2 of ISCED is reorganized (lower secondary level of education 6-9), according to which it is foreseen that in the educational institution "Dëshmorët e Kombit" lessons are to be attended from schoolchildren of PLSS " Nuhi Berisha ”from village of Tugjec, schoolchildren of PLSS “ 7 Shtatori ” from village of Krilevë and the pupils of PLSS “ Idriz Seferi ”from the village of Strezoc, while in the educational institution“ Fan S. Noli” schoolchildren of PLSS “ Hasan Prishtina ”from the village of Busavatë will attend their lessons. 
8. While according to paragraph 7, the Municipal Education Directorate (MED) is obliged that in the course of unifying integrated educational institutions, to initiate procedures for establishment of educational institutions according to AI / MEST 08/2015 on the Establishment of Educational Institutions
. Based on this paragraph, the Municipality of Kamenica initially has merged educational institutions and later has obliged Municipal Education Directorate to initiate procedures for establishment of educational institutions, without having the decision from the Minister of MEST.

9. Also with regard to reorganization of educational institutions in the municipality of Kamenica, there have been disagreements and severe reactions from the peasants, manifested through protests. 
10. On 21.10.2019, the education inspectors, in order to assess present situation in the schools of municipality of Kamenica, in respect of merging of schools– the failure to develop educational process, have inspected the educational institutions affected by the Decision of the Mayor of Kamenica Municipality and have compiled the minutes regarding the conduct of thematic inspection, with reference number: 10/6, no. Prot.:470/19, of 22.10.2019. According to this Report, education inspectors estimate that, given the number of 107 schoolchildren and construction of a new school building that is to be completed soon, schoolchildren of PLSS "Hasan Prishtina" in the village Busavatë should attend classes in the same school.

11. While for PLSS “7 Shtatori” in the village Krilevë, with 25 pupils, and PLSS “Idriz Seferi” in the village Strezoc, with 75 pupils, they have estimated that they should be integrated into a joint school due to the tiny geographical distance.

12. Education Inspectors Sector in Gjilan, upon ascertainments found in the MED of Kamenica and inspections conducted in educational institutions, recommended:

· MED in Kamenica to find ways and solutions to calm the situation in the above given schools.

· MED in Kamenica to provide schools with textbooks and teachers’ class diaries.

13. Despite these recommendations, which, until the moment of writing of this report, have not been implemented, the Education Inspectorate has not conducted a re-inspection and has not taken care of the implementation of the recommendations given to the MED in Kamenica.

14. On 25.2.2020, based on MEST’s press release,
 in which is stated: “The Minister of Education, Science, Technology and Innovation, Hykmete Bajrami, jointly with the Mayor of Kamenica, Mr. Qëndron Kastrati, in a joint press conference, in MEST’s premises, announced that the Ministry and the Municipality of Kamenica have synchronized their stands regarding reorganization process of educational institutions initiated some time ago by the Municipality of Kamenica...” (Memorandum of Cooperation 01-B No. Prot.648, of 26.02.2020).

15. On 27 February 2020, OI representative through e-mail requested from MEST the copy of the Memorandum of Cooperation 01-B No. of Prot.648, of 26.2.2020.

16. On 9 March 2020, through e-mail, MEST forwarded to the OI representative information on the issue of reorganization of education in the municipality of Kamenica and a copy of the Memorandum of Cooperation, accomplished between MEST and the Municipality of Kamenica. Among others, in the letter delivered it is stated that the Memorandum of Cooperation: “...determines that reform process which has started in September 2019 will continue to be implemented, while implementation of the decision of the Mayor of Kamenica, issued in January 2020 will be postponed...”
Legal analyses 
17. The Constitution, as the highest legal act of a country, protects and guarantees fundamental human rights and freedoms, therefore, implementation and practical realization of these rights is in the interest of the functioning of the rule of law. Constitutional guarantees serve to protect human dignity and the functioning of the rule of law. The Constitution in Article 21, explicitly defines liabilities of all to respect the freedoms and rights of others, therefore this principle is a necessity of time and need to be respected by everyone.
18. Right to education, the Constitution guarantees as a basic human right which should be enjoyed by every person (Article 47, paragraph 1), further the Constitution also guarantees every person equal opportunities for education based on individual needs and abilities, which means that there is no discrimination in the realization of the right to education. (Article 47, paragraph 2). This constitutional provision is further contained in laws and other sub-legal acts, which provide that in implementation of their rights and obligations, the government, the ministries and municipalities, must respect the rights of children, by enabling education and learning in accordance with legal provisions and international human rights instruments.

19. In the meaning of provision of Article 14 of the European Convention on Human Rights, the Ombudsperson recalls that the Convention stipulates that the enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

20. Convention on the Rights of the Child, recognizes that the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding, to engage in play and recreational activities appropriate to the age of the child, realization of which need to be supported by educational institutions as well. Furthermore, the Ombudsperson ascertains that long absence of the child from the family, short time for rest and leisure present restrictions on their rights.

21. In order to implement the Law on Pre-University Education in the Republic of Kosovo, based on the Regulation No. 02/2011 on the Fields of Administrative Responsibility of the Office of the Prime Minister and Ministries, Annex 6, MEST has issued Administrative Instructions which define criteria for the maximum number of schoolchildren in the class, teacher-student report, criteria and procedures for establishing schools. They also stipulate that the founder of the schools is MEST and that the MED has a legal obligation to make an elaborate request to the founder for the establishment of the school.
22. The fact that school textbooks have not been distributed to schoolchildren in the villages of Krilevë and Strezoc is also contrary to legal provisions
, all students in other schools have been provided with textbooks, therefore different treatment of students in these schools is unequal treatment and is discriminatory.

23. Based on what has been stated above, the small number of schoolchildren is the only reasonable reasoning, while no restrictions can be justified due to lack of budget, lack of school infrastructure or lack of laboratories.

24. Kamenica Municipality of is a hilly-mountain area with several valleys around rivers, main features of the municipality are: hilly-mountain ground 60%, and flat ground (40%). The city has about 7831 inhabitants; there are approximately 28219 inhabitants living in the villages; average annual population growth in this municipality is 0.29%.

25. All these features are needed to be taken in consideration so that measures taken to be based on the needs of the community and students. Measures taken can have a positive effect if they are suitable to the community as well.

Decisions of the Mayor of Kamenica Municipality 
26. In the given case, although it is not about new schools establishment, the reorganization has directly affected the closure of some schools (Decision 02 No. 26937, of 30.8.2019). While the Decision 02 No. 805, of 10.1.2020, on reorganization of schools has affected organization of schools according to levels. In both cases, the MED was obliged to address the request and explain it with MEST in advance, and after the analysis, the minister would have issue the decision and upon that, reorganization could have be done.
27. The decisions of the Mayor of Municipality of Kamenica (02 No. 26937, of 30.8.2019 and 02 No. 805, of 10.1.2020) quote some legal provisions on which they claim to be based (see the introduction of decisions). But, almost all the cited provisions define only the general responsibilities of the Mayor, without giving any specific authorization regarding the reorganization of Pre-University Education.

28. These provisions, for example, stipulate that municipalities shall have full and exclusive powers, insofar as they concern the local interest, while respecting the standards set forth in the applicable legislation in provision of public pre-primary, primary and secondary education, including registration and licensing of educational institutions, recruitment, payment of salaries and training of education instructors and administrators.
 

29. Based on this legal provision, the Ombudsperson finds that the provision of public services is an obligation of the municipality; they must be provided by applying standards set by the MEST.

30. Provisions that define mayor’s responsibilities are cited also, such as: leads the municipal executive and its administration, exercises all powers that are not explicitly given to the municipal assembly and organizes the work and directs the policy of the municipality.

31. While in paragraph 9 provision of the Law No. 03/L-068 on Education in the Municipalities of the Republic of Kosovo are cited, Article 4, paragraph 4.1, which stipulates that municipalities shall have full and exclusive powers for registration and  licensing of educational institutions, recruitment, payment of salaries and training of education instructors and administrators, therefore, even according to this provision, there is no specific authorization for the reorganization of Pre-University Education.

32. These quotations show that municipality’s responsibility is to implement the laws in the field of education, they do not refer to any law which gives an explicit authorization for the intrusion of the Mayor on reorganization issue, according to which schools are closed, merged and divided by levels, without implementation of legal provisions and without cooperating with MEST, as the responsible Ministry.

33. Decision 02 No. 26937, of 30.8.2019, directly affects the closure of schools in villages of Tugjec, Krilevë, Strezoc and Busavatë, therefore, although the Mayor is eligible to reorganize the education system within educational institutions established by MEST, this should be done in cooperation with MEST, therefore such action constitutes an intrusion in MEST’s competencies and is contrary to the legal provisions stated above.

34. Through implementation of this decision, schoolchildren of the villages Busavatë, Krilevë, Strezoc, Tugjec and Zajqec will be transported to schools of Kamenica city, and through this action the schools established by MEST in these villages will be closed. Decisions issued by MEST for establishment of schools, until they are in force, must be respected by the Municipality, they cannot be annulled or repealed by the Municipality.
 

35. Mayor’s decisions itself confirm that the Municipality is obliged that the reorganization is conducted based on legal provisions and in cooperation with MEST (paragraph 7), which obliges the MED to initiate procedures for the establishment of educational institutions according to AI / MEST 08/2015 on the Establishment of Educational Institutions.

36. The Ombudsperson notes that specifically according to this Instruction it is determined: Establishment of a school is the exclusive competence of MEST (article 2), the Municipal Department for Education makes an elaboration request to the founders for school’s establishment (Article 3) and the minister must take decision to establish a school (Article 6). Based on these legal provisions, the municipal bodies initially had a legal obligation to submit an elaboration request to MEST and only after the decision of the Minister of MEST, reorganization can take place.

37. Further, on 10.1.2020, the Mayor issued Decision 02 No. 805, according to which education is reorganized in two schools of the villages Koretin and Topanica, according to which, it is foreseen that the preschool level and primary education 1-5 are to attend classes in the school of village Koretin, while the lower secondary level of education 6-9 are to attend the school in the village Topanica. Since the given decision does not directly affect the closure of schools, but only reorganizes them according to levels, the Ombudsperson estimates that the Municipality has the right to reorganize the education system; schools can be combined and can function separately according to levels, but this need to be done always in conformity with legal provisions. Naming and renaming of schools is also MEST competence.
38. Mayor of Kamenica Municipality Mr. Qëndron Kastrati, has stated for the newspaper “Epoka e re”
 that there will be no closure of schools, but their reorganization. He stressed that this reform aims not to have less than 20 schoolchildren in the class and less than two parallels per generation.
 

39. Having in regard the legal provisions, one class should contain 30 pupils in the first level and 32 pupils in the second level, while report teacher-student for students’ of majority community for first level (1-5) and for second level (6-9) is one teacher for 21.3 students, also, for students’ of mountain areas schools it is allowed that report teacher-student is one teacher for 14.3 students,
 whereas, in separate classes, a class is permitted to have five students,
 therefore the stand of the Mayor is contrary to these standards set by the MEST.

40. In all actions undertaken, especially in administrative matters, child’s views and requirements must be taken into consideration in accordance with the age and maturity of the child as well as in his best interest. Interpretation of the best interests of the child must be in full compliance with the Convention on the Rights of the Child and no presumed interpretation of what is in the best interests of the child can justify the violation of any right of the child recognized by the Convention.

41. The family, being the basic unit of society, firstly bears the responsibility for the upbringing, welfare, education and protection of the child. 

42. Parents have the right and the duty to represent their child, which means their obligation to ensure that his/her rights are respected in order to ensure child’s well-being, education and upbringing.

43. The child has the right on leisure, to have fun, to practice games and recreational activities and to participate freely in cultural, artistic and sports life, in accordance with age, physical and mental development.
44. The OI representative visited the village Busavatë, had a conversation with the school director, who expressed his concerns regarding the issue. According to the reorganization, schoolchildren of this village have to travel 6.90 km in one direction, to this distance should be added the distance of other neighborhoods, whose children attend classes in this school, which according to the school director are quite long distances (Oran neighborhood 5.20 km, Bajrovite neighborhood 4.10 km, etc.).

45. The villages of Krilevë and Strezoc were also visited and, according to information provided by teachers and students' parents, schoolchildren have to travel up to 19.20 km in one direction.
46. According to parents of Tugjec village, students have to travel over 17.10 km, students gathering takes place in schoolyards, if to this is added the distance that most students walk on foot to the gathering place, then in order to attend classes one student must start preparations for school since 6:00 in the morning, the bus picks them up at 7:15, while they return from school around 13:30.

47. Students’ regular and long journey from their residence to school and vice versa is exhausted and can be considered dangerous for the age of children, hilly-mountain area is difficult for traveling, especially during the winter season, therefore children who travel have less free time, less time for play and less time for rest. Restrictions on these rights compared to urban children represent unequal treatment, so a student who lives in the country has to travel several kilometers to school and vice versa, while a student who lives in the city enjoys these rights without any limitation.

Report on the reorganization of primary and lower secondary schools in the Municipality of Kamenica

48. Report on the reorganization of primary and lower secondary schools in the municipality of Kamenica 
 describes various difficulties faced by education in Kosovo, also describes the state of education in the municipality of Kamenica (page 3). According to it, the municipality of Kamenica is facing a drastic decline of students’ number, mainly due to emigration and low birth rates.
49. The Ombudsperson notes that many factors influence on increase of emigration and decrease of births, such as: natural conditions, economic development, social factors, the level of services porovided, etc. In Kamenica Municipality, in rural areas the natural conditions are difficult, the place faces decline of economic development and social conditions are difficult due to unemployment, municipal services as well as health services are poor, moreover, in Svircë village, there were some families which were not supplied with electricity since 2019
. School closure will have even greater impact on residents’ emigration. The Municipality of Kamenica should be committed to provide better public services in order to encourage peasants to continue living in these areas which are also border areas.

50. Also, according to this Report, it is concluded that declining number of schoolchildren has not been followed by changes in the educational staff in the municipality of Kamenica, schools have almost the same staff as 10 years ago.

51. The Ombudsperson notes that such situation established in educational institutions from 2011 to 2019 is not students and parents’ fault. No actions have been taken to change the situation even during the current government.
 

52. The Report emphasizes: “If the downward tendency in the last 10 years continues at the same trend - after 5 years, many schools will be left without students, while after 10 years; only 3 schools will have more than 20 students. This argument is really concerning; the declining trend in the number of students is also worrying at the national level.”
53. Since students’ number reduction is occurring throughout Kosovo, the Ombudsperson considers that MEST should be committed to establish relevant legal standards, which will be respected equally throughout the country and without discrimination, there should be equal treatment for all students. Regarding the specific case, in many schools of the country, despite the small number of students, the learning process continues, so different treatment of students cannot be justified, according to the place of residence where they live.
54. Students of Roma community, who attended classes at LPSS "Idriz Seferi" in the village Strezoc,
 who have chosen Albanian as the official language of learning, despite the fact that transport have been offered to them, currently attend classes in Serbian at the “Bratsvo” Primary School (a school which has 35 pupils with Roma community children) in the same village. According to parents’ allegations, some students have learning difficulties because they do not know Serbian language sufficiently.

55. The Ombudsperson finds that, according to the Constitution, communities have the right to receive public education in one of the official languages, according to their choice, in this case, the Municipality has offered them continuation of their educational process in Albanian, but due to long traveling and distance, students refused to attend classes in Kamenica and unwillingly continued their lessons in Serbian language. Parents of the Roma community request that their children attend classes in the Albanian language in the previous school.

56. The Ombudsperson also notes that public institutions should adopt adequate measures to promote full and effective equality between members of communities and that these measures will not be considered discriminatory,
 in the given case, Roma and Serbian community have not been treated equally, because the school in Serbian language, despite the small number of students, continues to function, while as per the attendance of schoolchildren of Roma community, it has been decided to attend classes in Kamenica.

57.  According to Achievement Test results, in the last 5 years there is a decrease in students’ achievement in the municipality of Kamenica. In the school year 2014/2015 until the school year 2018/2019, results have decreased from 69.00% to 63.00% (table page 9). According to this, it is noticed that there is a decrease of results in all schools of the municipality.

58. The main purpose of the proposal for the Reorganization of Schools is to increase the quality of education for students in the municipality of Kamenica (page 9). The Ombudsperson notes that MEST approves all educational policies and other documents that are related to quality assurance and the evaluation of the educational institution performance.

59. The Ombudsperson fully agrees that actions should be taken to increase the quality of education, but such actions should be taken in accordance with legal provisions. 

60. Another fact that affects quality teaching is the school infrastructure, which should provide appropriate conditions for the realization of contemporary learning (page 11). The Ombudsperson ascertains that the school premises in village of Strezoc are premises which meet conditions for the development of the teaching process, also in the village of Busavatë there is a new school newly built, while students of these schools, according to decision on reorganization, must attend classes in PLSS "Fan S. Noli" in Kamenica.

61. According to this Report, the Municipality of Kamenica has 2968 students (page 3), it is estimated that more than half of them have to travel to school, starting from a distance of less than 25 km (table page 17). The Ombudsperson notes that students' travel causes exhaustion, which can have a negative impact on learning and quality improvement.
62. Also according to the report, the Municipality of Kamenica, in order to provide the best conditions for education and upbringing of children, is committed to increase inclusion of children in preschool education on equal terms for all children regardless of their place of residence (page 13). If the intention is that these premises are to be adapted for preschool institutions, then the Ombudsperson notes that, according to Article 5, paragraph 2, of Administrative Instruction no. 29/2012 stipulates that the minimum number of students in a separate classes must not be less than five (5) students, while educational groups according to age groups in preschool institutions are allowed to be established with 10 children per group.
 Therefore, based on these provisions, the opening of preschool institutions will be even more difficult than the opening of a separate classroom due to the small number of children in these localities.

63. The Ombudsperson supports opening of preschool institutions and the inclusion of children in these institutions, for this purpose, in its Annual Reports 
 has recommended that through capacity building of physical infrastructure, comprehensive and equal access to be ensured for all children. Kamenica Municipality, apart this issue, should consider the possibility that in villages that do not meet the requirements for primary schools, to review the possibilities for establishing separate classes in villages where the criteria are met according to Articles 4 and 5 of the Administrative Instruction No. 29/2012 on the Establishment of Separate Parallels. 

64. Reorganization of schools will put 19 school buildings out of function in different villages. Municipality has a plan for revitalization of these premises and putting them in function according to the needs of the community where they are located (page 18). Based on requirements of communities of these villages, expressed through protests as well, a priority for the residents of these villages is continuation of functioning of these schools. 

65. At the end of this Report (page 22) the following conclusions are drawn: "... In the face of these changes we have not had an institutional response through concrete policies ..."; "... governments, one after another, have continued the same employment dynamics as if nothing had happened.
 If a large number of employees occur, apart internal resettlement of employees, Municipality’s legal obligation was to limit or terminate the employment of new employees.

Report of the National Institute of Public Health
66. With the aim to ascertain the sanitary-hygienic condition, National Institute of Public Health of Kosovo, on 16 January 2020 visited PLSS "Fan S. Noli". According to their Report, no. Prot.02 / 20, it is concluded that many aspects have been identified which pose a risk to students’ health, so building of a new school or reconstruction of existing one is recommended. Also, according to it, in case recommendations are not implemented in the short term, it is recommended that education process takes place in other premises for the benefit of maintaining health of children and staff. With the exception of these shortcomings identified in this Report, OI representative noted that the roof of this school is covered with tiles of asbestos content.

Memorandum of cooperation 
67. Law on Pre-University Education determines: “The exercise by the municipality of their powers and duties in this field shall be monitored by the Ministry in collaboration with the Ministry of Local Government and Administration to ensure compliance with the applicable legislation.” Except the laws in the field of education, MEST competencies are defined according to Annex 6 of Regulation No. 02/2011, which also stipulates: “Creates action policy and implements legislation for the development of education. (point i.), compiles, implements and supervises the fair and effective forms of education administration and school management (point iv.), Improves the quality, connection and efficiency of education (point v).”

68. Based on this, MEST and the Municipality should exercise their responsibilities and duties provided by the applicable laws in Kosovo, if there is a need for reorganization or reform of the education system, which can be only done based on legal provisions.

69. According to paragraph 1 of the Memorandum it is defined: " Decision with protocol no. 26937 of 30.08.2019 of the Municipality of Kamenica for reorganization of schools that includes schools" Fan S. Noli "," Dëshmorët e Kombit "," Hasan Prishtina ", "7 September ", "Idriz Seferi" and "Nuhi Berisha” shall be respected. 
70. While according to paragraph 2 it is also determined: “Decision with protocol no. 805 of 10.01.2020It is postponed for the next phase, which includes the schools "Abdullah Krashnica Presheva" and "Rexhep Mala". The time when this decision will start to be implemented will be set by the competent body.”

71. By analyzing these paragraphs, Ombudsperson notes that there are two Decisions which have completely the same legal basis, so therefore remains unexplained the issue why, according to the agreement, one Decision is respected while the other is postponed for the next stage.
72. The Ombudsperson supports the initiative to launch a general study regarding the reorganization of schools with a small number of students (par. 5), as well as the Ombudsperson supports the agreement provided for in paragraph 7, which MEST and the Municipality of Kamenica, in consultation with the community, will engage in the re-evaluation of the proposal for reorganization of education in the municipality of Kamenica.

73. While according to paragraph 8 it is foreseen that: “Both institutions agree that they will respect the decision of the competent body for organization of pre-university education ... ”. Based on this, the Ombudsperson considers that implementation of legal provisions is an obligation of the institutions and not their free will.
Findings of the Ombudsperson 
Based on above given analyses the Ombudsperson ascertains:

74. Failure to develop the teaching process in some schools is unacceptable and in contradiction with child's rights to education, provided under Article 47 of the Constitution.

75. Decisions of Kamenica Mayor are contrary to the legal provisions and standards set out by MEST, the Municipality has competencies in providing Pre-University Education, can also reorganize the education system in the municipality, but it should respect standards set in the applicable legislation above stated in this Report.

76. Based on Report No.Prot.02 / 20, of National Institute of Public Health of Kosovo, of 16.1.2020, as well as the fact that the school is covered with asbestos tiles, before the decision of attending  lessons of Busavatë village students at PLSS "Fan S. Noli" in Kamenica, the Mayor was obliged to know and take into account the state of the school. Therefore, the decision for students to attend this school is not in the best interest of the children and poses a risk to their health.
77. Pre-University Education is the joint responsibility of parents, educational institutions, the municipality and the government, according to the relevant laws applicable in Kosovo, in the given case, although several meetings were held between municipal bodies and the community, there was no understanding to find a common solution.

78. It is a general obligation of MEST, the municipality, educational institutions and all other bodies involved in the provision of Pre-University Education, as regulated by the education laws, but also other laws in force, to provide efficient and comprehensive services in order to provide all children with equal rights to education, in accordance with their special abilities and needs.

79. MEST, through the Inspectorate of Education, had a legal obligation to follow-up implementation of recommendations, as a result of inaction they have remained unimplemented, therefore, the Inspectorate of Education has failed to take the actions provided by Law no. 06 / L-046 for the Education Inspectorate in the Republic of Kosovo as well as based on the Administrative Instruction (MEST) No.04 / 2019.

80. Residents of the villages Busavatë, Krilevë, Strezoc and Tugjec appropriately expected that MEST, as the line Ministry , respond to their requests, but MEST, despite the legal obligation, did not respond to residents’ requests .

81. According to the legal provisions, MEST is competent for the establishment of the school and the separate class and that the Minister of Education must make a decision for the establishment of the school. Based on this, the reorganization can be done only after the Minister of MEST makes a decision.
 Decisions issued by MEST
 must be respected by the municipality, such decisions can be annulled or repealed only by the body that issued them, the supervisory body or any other body determined by law.

82. The Ombudsperson estimates that the organization of the education system in Kosovo should be the same in all municipalities; therefore the reorganization of the education system can be done only by MEST and in the entire territory of Kosovo. If the reorganization is done by the Mayors, then we may have differences in the education system and consequently a different treatment.

83. Given that the Administrative Instruction which regulates the report teacher-student was issued in 2013, when in Kosovo there was a larger number of students, and since then we have a decrease in students’ number, MEST should issue a new Administrative Instruction, which would set legal standards appropriate to the situation created due to the decline of the number of students.

Based on the above analysis, the Ombudsperson, pursuant to Article 135, paragraph 3 of the Constitution of the Republic of Kosovo and Article 18, paragraph. 1.6 of the Law no. 05 / L-019 on Ombudsperson, and from the assessment of the factual situation
RECOMMENDS 
Municipality of Kamenica
1. To re-evaluate Decision 02 Nr. 26937, of 30.8.2019, so that the reorganization is done fully in compatibility with legal provisions and in cooperation with MEST.

2. To do everything in its power, without further delay, to distribute textbooks to all students.

3. To do everything in its power, without further delay, that Roma community students attend classes in Albanian, the language which they have chosen based on their free will.

4. Without further delay, to implement recommendations according to the Report No. Prot.02.02 / 20, of 16.1.2020, of the National Institute of Public Health of Kosovo, with the main emphases to remove urgently asbestos-containing material.
Ministry of Education and Science 
5. To issue an Administrative Instruction, through which it would set legal standards in accordance with the situation created by reduced number of students in all municipalities.
6. To ensure that the Education Inspectorate, as a central executive body, takes all actions to oversee implementation of applicable legislation in all educational institutions.
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 

Warmly submitted,

Hilmi Jashari

Ombudsperson 

Annex 
Relevant Legal Instruments
Constitution of Republic of Kosovo 
1. Article 22 [Direct Applicability of International Agreements and Instruments] provides: “Human rights and fundamental freedoms guaranteed by the following international agreements and instruments are guaranteed by this Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions.”
2. Article 24 defines: “All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination” (par.1).

   “No one shall be discriminated against on grounds of race, color, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status” (par.2).

3. Article 53 of the Constitution determines: “(Interpretation of Human Rights Provisions) determines: “Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights”, while Article 14 European Convention for the Protection of Human Rights determines that the enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

4. Article 47 [Right to Education]
1. Every person enjoys the right to free basic education. Mandatory education is regulated by law and funded by public funds.

2. Public institutions shall ensure equal opportunities to education for everyone in accordance with their specific abilities and needs.

5. Article 50 [Rights of Children]

1. Children enjoy the right to protection and care necessary for their wellbeing.

4. All actions undertaken by public or private authorities concerning children shall be in the best interest of the children.

6. Article 59 [Rights of Communities and their Members] 
Members of communities shall have the right, individually or in community, to::

 (2) to receive public education in one of the official languages of the Republic of Kosovo of their choice at all levels;

(3) receive pre-school, primary and secondary public education, in their own language to the extent prescribed by law, with the thresholds for establishing specific classes or schools for this purpose being lower than normally stipulated for educational institutions;

7. Article 124 [Local Self-Government Organization and Operation]

1. The basic unit of local government in the Republic of Kosovo is the municipality. Municipalities enjoy a high degree of local self-governance and encourage and ensure the active participation of all citizens in the decision-making process of the municipal bodies.

6. Municipalities are bound to respect the Constitution and laws and to apply court decisions.

Universal Declaration on Human Rights 
Article 26. 3. Parents have a prior right to choose the kind of education that shall be given to their children.
Article 29. 2. In the exercise of his rights and freedoms, everyone shall be subject only to such limitations as are determined by law solely for the purpose of securing due recognition and respect for the rights and freedoms of others and of meeting the just requirements of morality, public order and the general welfare in a democratic society. 

Convention on the Rights of the Child 
Article 3. 1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.
Article 12. 1. States Parties shall assure to the child who is capable of forming his or her own views, the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, (. . .).
Article 31. 1. States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child, (. . .).
2. States Parties shall respect and promote the right of the child to participate fully in cultural and artistic life and shall encourage the provision of appropriate and equal opportunities for cultural, artistic, recreational and leisure activity.

Council of Europe’s Framework Convention on Protection of National Minorities 
Article 12. 3. The Parties undertake to promote equal opportunities for access to education at all levels for persons belonging to national minorities. 

Law No. 05/L-021 on Protection from Discrimination 
Article 3 defines the concept of Discrimination: “The principle of equal treatment shall mean that there shall be no discrimination, direct or indirect in the sense of any of the grounds set out in Article 1 of this Law, while “Discrimination is any distinction, exclusion, restriction or preference on any ground specified in Article 1 of this law, which has the purpose or impact of depreciation or violation of the recognition, enjoyment or exercise of human rights and fundamental freedoms guaranteed by the Constitution and other applicable legislations of the Republic of Kosovo..”
Law No. 03/L-040 on Local Self- Government  
The term “Local Self-government”- shall mean the right and ability of local authorities as established by this law and within the limits thereof, to regulate and manage a substantial share of public affairs under their own responsibility and in the interest of the local population.

While the term “Own competencies"- shall mean competencies vested upon the municipalities by the Constitution or laws for which they are fully responsible in insofar as they concern the local interest and in accordance with the law.
Also the term “Supervisory authority”- shall mean the ministry responsible for the local government and/or other institutions of the Government of Republic of Kosova in their respective areas of responsibility. 

Article 17, Own Competencies - “Municipalities shall have full and exclusive powers, insofar as they concern the local interest, while respecting the standards set forth in the applicable legislation in the following areas: h) provision of public pre-primary, primary and secondary education, including registration and licensing of educational institutions, recruitment, payment of salaries and training of education instructors and administrators.”
Law No. 03/L-068 Education in the Municipalities of the Republic of Kosovo 
Article 4, Competencies and Enhanced Competencies of the Municipalities: “4.1 Municipalities shall have full and exclusive powers, insofar as they concern the local interest, while respecting the standards set forth in applicable legislation with respect to the provisions of public preprimary, primary and secondary education, including registration and licensing of educational institutions, recruitment, payment of salaries and training of education instructors and administrators.”
Article 5, Competencies of the Municipalities in Public Education Levels 0, 1, 2, and 3 (Pre-Primary, Primary, Lower Secondary and Upper Secondary) stipulate: “employment of teachers and other school personnel (point c), selection of the Director and/or Deputy Director of educational institutions (point d), registration, public health and safety inspection and licensing of pre-primary educational institutions,(point e), payment of the managerial staff (point f), training educators and other professional staff (point g), supervision and inspection of the education process in accordance with guidelines established by the MEST (point h).
Law No. 04/l-032 on Pre-University Education in the Republic of Kosovo
Article 1. 1. The purpose of this law is to regulate pre-university education and training from ISCED levels 0 to 4, including education and training for children and adults taking qualifications at these levels.. 
Article 3, General principles of Pre-University Education
1. No person shall be denied the right to education.. 

2. Pre-university education is a joint responsibility shared between parents, educational and training institutions, municipalities and government, according to the respective duties and functions set out in this Law. 

3. It shall be the general duty of the Ministry, the municipalities, the educational and/or training institutions and all other bodies engaged in the provision of pre-university education, as regulated by this Law and other applicable laws, to plan and deliver an efficient, effective, flexible, inclusive and professional service designed to provide all pupils with equal opportunities in access to education in accordance with their specific abilities and needs and to promote their educational and social development. 

4. In planning, managing and delivering the system of pre-university education, the Ministry, municipalities and educational and/or training institutions shall have regard to the internationally accepted norms of Education for All, the rights of the child, the protection of vulnerable groups within society and the promotion of gender equality. 

5. Upon discharging their functions and responsibilities within this Law and other applicable laws, Ministry, municipalities and educational and/or training institutions shall:: 

5.1. Respect and promote community rights and their members as set forth by the Constitution and applicable law..
Article 7, Competencies of municipalities
1. Competencies of the municipalities are regulated through the: 

1.1. Law for Local Government, no. 03/L040, of the date 20 February 2008 and Law for Education in the municipality, of the date 03/L-068, May 21, 2008, and
1.2. through any additional competencies assigned by provisions of this Law. 

2. The exercise by the municipality of their powers and duties in this field shall be monitored by the Ministry in collaboration with the Ministry of Local Government and Administration to ensure compliance with the applicable legislation.
Regulation no. 02/2011 on the Areas of Administrative Responsibility of the Office of the Prime Minister and Ministries, Annex 6, defines that MEST has the following competencies: to develop policies and implement legislation for the development of education (point i), to design, implement and oversee right and effective forms of educational administration and school management (point iv), To design, implement and oversee right and effective forms of educational administration and school management (point v.) as well as to facilitate the development and qualitative improvement of education and delivery of educational services (point vi). 

Law No. 06/L -046 on Educational Inspectorate of Republic of Kosovo 
Article 2. This law deals with the supervision of the implementation of the applicable legislation in all institutions that provide educational, training and training services..
Article 4. 1. The Education Inspectorate is a central executive body for quality assurance, directly subordinated to the Minister of MEST.
Article 13. 2. The education inspector prohibits and terminates:

2.2. the work of the educational institution, legal and natural person exercising educational activity in violation of the legislation in force.

Article 14. 1. Minutes are drafted for all inspections in which the factual situation is ascertained and deadline measures are proposed to avoid omissions.

2.2. if the educational institution, public, public-private, private, religious, legal and natural person, does not eliminate omissions and irregularities within the set deadline based on the recommendation, the education inspector will decide to initiate the appropriate procedure according to the degree of violation of law;

2.4. The education inspector is obliged to follow the implementation of the recommendation or decision.

Administrative Instruction (MEST) No.04/2019 on Termination and Prohibition of the Work of a Legal Person and the Prohibition of Work and the initiation of a Disciplinary Proceedings of a Physical Person 
Article 2, stipulates that: “The educational inspector by decision will prohibit and interrupt the work of the education and training institution if it finds that:

1.1. The upbringing-educational and training institution does not have a work license from MEST;

1.2. Exercises its activity in violation to applicable legal regulations;

Article 4, paragraph 1, stipulates that:”The education inspector stops the work and initiates the procedure of a disciplinary action review against the leaders of the upbringing- educational and training institutions, if it ascertains that:

1.1. Refuses implementation of laws, decisions of the Education Inspectorate, decisions of MEST as well as other sub-legal acts;”

Law No. 03/L-047 on the Protection and Promotion of the Rights of Communities and their Members in Kosovo.  
Article 1. 1.2 “The Republic of Kosovo shall take special measures to ensure the full and effective equality of communities and their members, taking into consideration their specific needs. Such measures shall not be considered act of discrimination.”
Article 8. Education, 8.1 “All persons belonging to communities shall have the right to receive public education at all levels in one of the official languages of Kosovo of their choice.... The Government of Kosovo shall establish reasonable and viable thresholds for establishing specific classes or schools operating in community languages. The minimum threshold for such classes or schools shall be lower than thresholds normally stipulated for educational institutions and classes…”

Law No. 05/L -031 on General Administrative Procedure 
Article53. 1. “An administrative act may be annulled or revoked ex officio by the public organ that has the competence to issue the act, by its superior organ or by another organ explicitly determined by law.
3. The annulment or revocation shall be done by a new written act, which annuls, amends or supplements the previous act.”

Administrative Instruction (MEST) No.08/2015 on Establishment of Educational Institutions – this AI aims to determine conditions and procedures for establishment of educational institutions, according to Article 2 it is defined that: “The establishment of the school and the physical separate class does the Ministry of Education, Science and Technology.”

Additionally, according to Article 6 it is defined that: “After verification of terms for development of instructive-educational work in school, the Ministry takes the decision on establishment.”

Administrative Instruction No.29/2012 on establishment of separate parallels, Article 4 determines the criteria for establishment of separate parallels, such as: “Qualified personnel for teaching in certain geographical zones (par.1), Necessary and safe school infrastructure  (par.2) and, The distance for students trip more than ten (10) kilometers in one direction to follow the learning process ” (par.3).
While Article 5, paragraph 1, determines: “Once the stated analyses is done and fulfilled the criteria in Article 3 of this Administrative Instruction, municipality could establish the separate parallel. While paragraph 2, determines that: One class of the separate parallel should have not less than five (5) and not more than twenty (20) students.”
Administrative Instruction (MEST) No.13/2016 on Supply of pupils with school textbooks, their use and preservation, according to which is determined the manner of distribution of textbooks for students of compulsory education, according to article 3, MED receives textbooks from publishing houses, while according to article 4, MEDs form commissions for the acceptance and distribution of textbooks.

Administrative Instruction No.22/2013 the maximal number of students per class and the report teacher-student, according to which teacher- student report is been determined in pre-university education, according to Article 3, paragraph 3 that stipulates: “Report teacher-student in the first level (1-5) is for majority community students 1:21.3.”, paragraph 4, determines: ”Report teacher- student in second level (6-9) is 21.3 for majority community and 1:14.2 for minority communities.”

Paragraph 6 of this Article reads: “For students in mountainous areas schools (700 meters or more above sea level) the report teacher-student is 1: 14.3 for the majority community and 1: 14.2 for the minority community.”

Administrative Instruction No.24/2016 on the quality assurance in pre-university education 
This administrative instruction determines the mechanism and procedures for quality assurance, responsible personnel and related tasks, workload, planning and reporting procedures related to quality assurance activities in pre-university education. According to Article 3, tasks are defined at school level, at municipal and at MEST level. 
According to Article 7, it is determined that the quality assurance coordinator at school level reports to the school principal and staff members, the quality assurance coordinator at MED level cooperates and coordinates activities with the quality assurance coordinator of MEST, who reviews MED reports and prepares summary analysis involving recommendations for improvement of quality at the national level.  
� OI, Case  A.nr.719/2019, Maliqi and others /Municipality of Kamenica.


� MEST and MES shall mean The Ministry of Education, Science and Technology .


� Administrative Instruction (MEST) No. 08/2015 on Establishment of Educational Institutions, this AI aims to determine conditions and procedures for establishment of educational institutions, according to Article 2 it is defined that: “The establishment of the school and the physical separate class does the Ministry of Education, Science and Technology (hereinafter the Ministry).”Additionally, according to Article 6 it is defined that: “After verification of terms for development of instructive-educational work in school, the Ministry takes the decision on establishment.” 


� � HYPERLINK "https://masht.rks-gov.net/article/komunikate-40" �https://masht.rks-gov.net/article/komunikate-40� 


� Administrative Instruction (MEST) No.13/2016 on Supply of pupils with school textbooks


� � HYPERLINK "https://kk.rks-gov.net/kamenice/qyteti/historiku/" �https://kk.rks-gov.net/kamenice/qyteti/historiku/� 


� Law No.03/L-040 on Local Serlf Government, Article 17, paragraph 1, sub-paragraph h.


� Ibid, Article 58, paragraph 1, sub-paragraph  b, c and g.


� Article 53, paragraph 1, Law No. 05/L -031 on General Administrative Procedure. 


� � HYPERLINK "https://www.epokaere.com/riorganizim-i-shkollave-eshte-ne-te-mire-te-nxenesve-askush-nuk-mbetet-pa-pune/" �https://www.epokaere.com/riorganizim-i-shkollave-eshte-ne-te-mire-te-nxenesve-askush-nuk-mbetet-pa-pune/� 27 August 2019


� The same stand the Mayor has supported during the meeting with Ombudsperson Institution representative, in the meeting held on 7.11.2019.


� Administrative Instruction No.22/2013 the maximal number of students per class and the report teacher-student, Article 3, paragraphs 3, 4 and 6. 


� Article 5, paragraph 2, of Administrative Instruction no.29/2012 on establishment of separate parallels.


� Report of August 2019, received by MED in Kamenicë.


� OI, Ex Officio, Case No.14/2018, OIK/KEDS


� In 2018 and in  2019, MDE in Kamenica has announced 21 competitions with 62 vacant positions. Municipality of Kamenica web-page.


� On 3.11.2019, OI representatives admitted a response from MDE, stating: “ We have established a group that will deal with the inclusion of Roma students in Kamenica, in the school that is assigned to them together with other students, as they are attending the same school in a Serbian school near their place of residence..” Roma students are not yet integrated and continue to study in Serbian.


� Information received from parent Gani Berisha, resident of the Roma community in the village of Strezoc, written request from the parents of the Roma community and a teacher of the primary school "Bratsvo" of the Serbian community.


� Article 58, par. 4, of the Constitution .


� Article 9, par. 1, of Administrative Instruction Nr.4/2017 for the Evaluation of the Educational Institutions Performance in Pre-University Education.


� See Article 5 Ratio educator-child inclusion according to age –group, AI (MEST) No. 19/2016 on children inclusion in pre-school institutions in Kosovo  


� Annual Report 2011 and Annual Report 2012.


� The Ombudsperson notes that this year as well, the Municipality has continued to announce competitions, on 18.2.2020 a vacancy has been announced 02 No. 4777, according to which two (2) vacant positions were advertised for a position of psychologist and five (5) technical staff. 


� Article 76, par. 3, subparagraph 3.2.1 and .2.2, of the Law No.03/L-212 on Labour.


� See Report with Recommendations Ex Officio Case No.12/2018, � HYPERLINK "https://www.oik-rks.org/2018/11/07/ex-officio-nr-122018-raport-lidhur-me-mosnderrmarrjen-e-obligimeve-positive-nga-organet-kompetente-per-menaxhimin-e-mbeturinave-me-permbajtje-asbesti/" �https://www.oik-rks.org/2018/11/07/ex-officio-nr-122018-raport-lidhur-me-mosnderrmarrjen-e-obligimeve-positive-nga-organet-kompetente-per-menaxhimin-e-mbeturinave-me-permbajtje-asbesti/� , according to which materials containing asbestos represent danger for life and the health of citizens as well expose risk and negative effect to the environment.  


� On 19.7.2018, the Ombudsperson, through Recommendation Letter Ex Officio C.No.736/2017, recommended to MEST that: “In compliance with competencies and legal authorizations, to establish necessary pre-conditions that Education Inspectors to be able to implement administrative sanctions   . .”


� Request No.prot:3319, of 6.9.2019; and Request No.prot:3480, of 17.9.2019.


� Regarding this issue, OI representatives received the following response from MDE: “New decision for establishment of schools has not been issued, but, in the Municipal Decision itself, the Municipal Directorate of Education is obliged to follow the procedures for establishment of educational institutions, for which we are in the process..”


� Article 53, paragraph 1of the Law No. 05/L -031 on General Administrative Procedure.


� The only decision in position of the Ombudsperson is Decision 03.No.85-08, of 27.8.1996, for independence of the separate physical class, a Decision which was provided by the director of the school in the village of Busavatë. OI representative has requested from the MED in Kamenica the decisions of MEST for the establishment of these schools, on 11.11.2019, has received a response that the MED has no decision for the establishment or renaming of these schools and does not have taken no other decision from the MESTI.  


� Article 59, paragraph 2, Constitution of Republic of Kosovo .
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