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Ex officio

Case No. 412/2017

RECOMMENDATION REPORT OF THE OMBUDSPERSON OF THE REPUBLIC OF KOSOVO 
Related to the Decision on payment of the State Matura Exam of the date 16.05.2017,

No. 2-1843

Addressed to:
 Mr. Shyqiri Bytyçi, Minister of the Ministry of Education, Science and   Technology,

Mr. Fehmi Hysenaj, President of State Matura Commission 
Prishtinë, 5 April 2018
 THE PURPOSE OF THIS REPORT 
1. Subject matter of this Ombudsperson’s Recommendation Report (hereinafter: Report) is assessment of the Decision for payment of the State mature exam, of 16.05.2017 with the No. 2-1843 (hereinafter: Decision) whether this Decision is in compliance with rule of law principle and lawfulness. 
2. The Report will provide specific and concrete recommendations regarding actions to be undertaken by the Ministry of Education, Science and Technology, respectively the State Matura Commission for full respect of applicable laws and human rights. 
LEGAL BASE 
3. The Ombudsperson, among others, according to the Constitution of Republic of Kosovo (hereinafter: Constitution) and the Law No. 05/L-019 on Ombudsperson (hereinafter: Law) has the following powers and responsibilities:
· The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed; (Article 135, paragraph 3 of the Constitution); 
· to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases; (Article 18, paragraph 1, sub-paragraph 1.2 of the Law ); 
· to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination; (Article 18, paragraph 1, sub-paragraph 1.5 of the Law);
· to publish notifications, opinions, recommendations, proposals and his/her own reports; (Article 18, paragraph 1, sub-paragraph 1.6 of the Law);
· to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo; (Article 18, paragraph 1, sub-paragraph 1.7 of the Law);
· to prepare annual, periodical and other reports on the situation of human rights and freedoms, equality and discrimination and conduct research on the issue of human rights and fundamental freedoms, equality and discrimination in the Republic of Kosovo; (Article 18, paragraph 1, sub-paragraph 1.8 of the Law). 
4. The Ombudsperson delivers this Report to the competent institutions as well as publishes this Report on its official website in order to avoid violations of human rights and to respect laws at effect as required by the rule of law principle. 
CASE CIRCUMSTANCES 
5. In December 2008 the Law No. 03/L-018 on Final Exam and State Matura Exam has been promulgated (Official Gazette of the Republic of Kosovo /Prishtinë: year III / No. 44/22 December 2008) (hereinafter: LFESME).
6. The State Matura Exam, according to this law, was held from 2008 until January 2016.  
7. In January 2016, this Law was revoked by the Law no. 05 / L-018 on the State Matura Exam (Official Gazette of the Republic of Kosovo / No.2 / 8 January 2016, Prishtinë) (hereinafter: LSME). 
8. In June 2017, the State Matura Exam was held based on the LSME and the Decision of State Matura Commission for payment of the State Matura Exam. 
9. On 21 June 2017 the Ombudsperson has initiated ex officio investigations based on Article 16, paragraph 4 of the Law.  
APPLICABLE PROVISIONS RELATED TO THE SUBJECT MATTER  
10. Article 16 paragraph 3 of the LSME determines that: “Together with application sheet the candidate submits also: “3.1. certificates on completion of secondary high school classes,, 3.2. birth certificate from the matrix book, 3.3. diploma of the secondary vocational high school”. 
11. While Article 17 of the repealed Law, stipulates [Submission of the Final and Matura Exam], paragraph 3, sub-paragraph 3.3 of the LFESME, was determined the request for payment of the bill in the bank: “Together with the submission sheet the candidate presents also: 3.1. the certificates for completion of the upper secondary school; 3.2. the certificate from the matrix book of the births; and 3.3. to pay bill from the bank; 3.4. to enter the final exam, the candidates who have completed final exam should bring their evidences of their completion of the final exam..”

12. Notwithstanding the fact that the request for payment no longer exists under the new Law, under Article 16, paragraph 3 of the LSM, the Ministry of Education, Science and Technology, respectively the State Matura Commission has issued a Decision where in points 1 and 2 it has defined: “1. All students who have accomplished high school and are subject to the Matura Exam should bring evidence from the bank for payment in the amount of 5 euro. 2. The bill is used as an evidence for participation in the State Matura Exam. (….).” 
ANALYSES 
13. In the current case, the Ombudsperson notes that the Ministry of Education, Science and Technology, respectively the State Matura Commission, based on Articles 8 and 9 of the LSME, on 16 May 2017 issues a decision on payment of the State Matura Exam in order to undergo Matura Exam. 

14. Article 8 [State Matura Commission] of LSME determines: 
1. State Matura Commission (SMC) is decision-making, supervisory, organizational, evaluating, analysis and advisory body for Matura.
2. State Matura Commission has twelve (12) members with three (3) years mandate, in the following composition:

2.1. MEST three (3) members, one of them is chairperson.

 2.2. DESM one (1) member without voting right. 

2.3. Higher education institutions three (3) members, 

2.4. Kosovo Academy of Sciences and Arts, one (1) member. 

2.5. MED one (1) member. 

2.6. Representative from principals of secondary high schools, gymnasiums and vocational schools two (2) members. 

3. The minister nominates the State Matura Commission, taking into consideration the ethnic and gender equality.
15. While Article 9 [Duties and Responsibilities of the State Matura Commission] determines that : 
1. Duties and responsibilities of the State Matura Commission are:

1.1. approves the committee members list of subjects for compilation of requests for state Matura exam with proposal of DESM.
1.2. approves the working planning for organization of Matura exam for the next year compiled by DESM, at the latest by 31st August.
 1.3. takes opinions from community on evaluation process progress and according to these opinions, issues instructions for subjects in the Matura exam process. 

1.4. approves the catalogue and does subject harmonization for Matura exam, in compliance with teaching curriculum according to directions respectively profiles, with proposal of DESM. 

1.5. publishes testing outcomes in agreement with MEST. 

1.6. determines standards for administering the state Matura exam. 

1.7. approves tests prepared by DESM. 

    16.  In this direction the Ombudsperson notes that the administrative procedure is adjusted by the Law No. 02/L-28 on Administrative Procedure 
 (hereinafter: LAP). 
17. The administrative procedure is defined first and foremost as a set of legal norms regulating the manner of state administrative bodies’ conduct, bodies which, by applying the norms of substantive law, issue administrative acts by which they decide on the rights, obligations or the interests of the respective subjects of the law. 
18. Thus, the principle of legality is a crucial norm and applies to the entire legal system by guaranteeing the rule of law and avoiding of arbitrariness in order to achieve respect and guarantee justice and legal certainty. 
19. The Principle of Legality, according to Article 3, paragraph 3.1 [Principle of Legality] of LAP, reads: “Public administration bodies shall exercise their administrative activity in compliance with the applicable legislation in Kosovo, within the scope of competences vested in them, and for the purposes that such competences were vested for.” 
20. This principle has determined the liability of public administration bodies to work and decide on the basis of the law when exercising their administrative activity. 
21. Thus, according to Article 84 [The content of administrative act] of the LAP, the Ministry of Education, Science and Technology, ought to promulgate its Decision based on, among others: “[...] a statement of legal basis, on the basis of which the act is drawn; [...].” 
22. In this meaning, administrative activity of the State Matura Commission is determined by the LSME 
 
23. In compliance with Article 16 [Submission of the Matura Exam] of LSME: 

1. The candidate shall submit the Matura exam, at latest fifteen (15) days before the beginning day of the exam.
2. Application sheet for state Matura exam is filled in, in the form which is taken in the school and contains data for the candidate..

3. Together with application sheet the candidate submits also:
3.1. certificates on completion of secondary high school classes, 
3.2. birth certificate from the matrix book, 
3.3. diploma of the secondary vocational high school.
24. While the previous Law for the Final Exam and the State Matura Exam of 22 December 2008
, in Article 17 [Submission of the Final and Matura Exam], paragraph 3, has determined that: 
Together with application sheet the candidate submits also:

3.1. the certificates for completion of the upper secondary school; 

3.2. the certificate from the matrix book of the births; and 
3.3. the pay bill from the bank; 
3.4. to enter the final exam, the candidates who have completed final exam should bring their evidences of their completion of the final exam..”
25. The Ombudsperson observes that the new Law of 8 of January 2016 for the State Matura Exam does not mention the issue of payment. Opposite to Article 17, paragraph 3, sub-paragraph 3.3 of the previous Law for the Final Exam and State Matura Exam of 22 December 2008, which explicitly mentions that together with application sheet the candidate submits also the pay bill from the bank.  It is obvious that those who have drafted and amended the Law have erased the paragraph 3.3 in order to avoid the liability of payment for the exam from the system provided for in Article 17, paragraph 3, sub-paragraph 3.3 of the previous Law for the Final Exam and State Matura Exam of the date 22 December 2008.  
26. However, despite the criteria set forth in the Law, the Ministry of Education, Science and Technology, respectively the State Matura Commission, promulgates the Decision setting as additional criteria and forcing all students to make payment to the bank in order to undergo Matura Exam, based on articles 8 and 9 of the LSME. 
27. The Ombudsperson notes that the Ministry of Education, Science and Technology, respectively State Matura Commission, based on the abovementioned provisions, evades the legal basis for determination of this additional criterion on payment in order to undergo the State Matura Exam, criterion which is not mentioned at all in the LSME and does not provide powers to the Ministry of Education, Science and Technology, respectively the State Matura Commission, to determine additional criteria at all.  
28. The criteria for undergoing Matura Exam are set out in Article 16 of the LSME and is an comprehensive list which leaves no room for additional criteria such as the Ministry of Education, Science  and Technology, respectively the State Matura Commission did by issuing a Decision specifying as an additional criterion and forcing all students to pay for the Matura exam. 
29. Furthermore as per this issue the Ombudsperson refers to the Article 7 of the Constitution, which stipulates that: “1. The constitutional order of the Republic of Kosovo is based on the principles of freedom, peace, democracy, equality, respect for human rights and freedoms and the rule of law, non-discrimination, the right to property, the protection of environment, social justice, pluralism, separation of state powers, and a market economy”. Substantially, the principle of legality represents the values of the constitutional order given that administrative law is concretization of constitutional values for which all acts of public administration bodies should be in accordance with the law and the spirit of conformity with the constitutional rule of law principle. 
30. Additionally, the Ombudsperson considers that according to article 80.6 [Adoption of the Law] of the Constitution, there is a criterion for promulgation of laws. The purpose of promulgating a law is a compulsory condition so as to ensure awareness rising of the society on rules to be followed and adjustment of conduct and actions in accordance with the law. This is a basic and indispensable requirement for the rule of law. 
 
31. The principle of legal certainty is the basis of State’s rule of law and ensures citizens’ trustworthiness to the State and the immutability of the law through actions of administrative bodies, which, among other things, consists in the accuracy, clarity and consistency of the whole legal order of one country, thus not only the special norms, but the entire legal order is required to be understandable, predictable and not controversial. Consequently, according to this, it arises that the Decision of the Ministry of Education, Science and Technology, respectively of the State Matura Commission, is in contradiction not only with the principle of legality but also with the whole concept of legal certainty. 
32. Given the circumstances and the fact that the principle of legality implies, inter alia, the supremacy of the law on actions or acts of public administration bodies, all acts of administrative bodies which are inconsistent or are in conflict with the law must be declared invalid under articles 92 to 94 of the LAP. 
33. The Ombudsperson, starting from the fact that the Decision of the Ministry of Education, Science and Technology, respectively the State Matura Commission, requires fulfillment of several legal conditions and as such, no legal basis exists on which the act is based, and on the lack of it, deems as invalid the decision of the State Matura Commission and requires application of Articles 101, paragraph 1 and 2 of the LAP, which stipulates: “101.1. The initiative for the abolishment of the administrative act may come from the competent body of the public administration or it may come as a consequence of appeal of the interested party. 101.2. Upon submission of appeal against the administrative act by the interested parties, the competent public administration body shall either decide to abolish or sustain the challenged administrative act.” 
FINDINGS 
Due to these reasons the Ombudsperson, in compliance with the aforementioned findings, ascertains that: 
34. The Decision on payment of Matura Exam of the date 16.05.2017 with No. 2-1843 issued by the Ministry of Education, Science and Technology, respectively the State Matura Commission, violates human rights and freedoms for the fact that it is in contradiction with the basic principles of democratic state functioning such is the principle of legality, constitutional principle of rule of law as well as the principle of legal certainty since there is no legal basis in the LSME for issuance of such decision. 
35. The Ombudsperson, based on what has been stated above, pursuant with Article 135, paragraph 3 of the Constitution of republic of Kosovo “is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed”. According to the meaning of Article 18, paragraph 1.2 of the Law on Ombudsperson, the Ombudsperson “(...) to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases (…)”, as well as ”to recommend [...] promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo.” (Article 18, paragraph 1.7). 
Thus the Ombudsperson, 

RECOMMENDS  

The Ministry of Education, Science and Technology that: 
1. In compliance with the powers and responsibilities of the relevant legislation at force, the Decision on Payment of the State Matura Exam of the date 16.05.2017, with No. 2-1843 issued by the State Matura Commission, to be announced null and void.  
Pursuant to Article 132, paragraph 3 of the Constitution of Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law on Ombudsperson No.05/L-019, “Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions,... must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken in the future by You regarding this issue.   

Respectfully submitted,
Hilmi Jashari

Ombudsperson 
� Law No. 02/L-28 on Administrative Procedure, Official Gazette of the Provisional Institutions of Self-Government in Kosovo / Prishtinë: year II / no. 8 / 1 January 2007. 


� Official Gazette of the Republic of Kosovo / No. 2 / 08 January 2016, Prishtinë. 


� Official Gazette of the Republic of Kosovo / Prishtinë: year III / No. 44 / 22 December 2008.


� Constitutional Court, Case KO 97/12, Judgment of 12 April 2013.  
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