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PURPOSE OF THE REPORT
1. [bookmark: _Toc507591142]The purpose of this report is to draw attention to the need of positive regulation of the contribution-payer pension for the category of citizens of the Republic of Kosovo who worked before 1999 but could not reach 15 years of pension contribution-payer work experience, not at their own fault but rather due to the discriminatory dismissal from work at the time of the interim measures imposed in Kosovo.
2. Taking into consideration that bringing a solution to this issue is of great importance for the citizens of the Republic and for recognition of their fundamental rights, the Ombudsperson's main purpose is to:
· draw attention to the need of regulating the benefits of contribution-payer pension for the citizens of Kosovo who worked before 1999 but could not meet the criterion of 15 years of pension contribution-payer work experience due to dismissal from work on a discriminatory basis during the 90s;
· present the factual situation regarding the circumstances or reasons of dismissal from work for a part of citizens at the time of the imposition of interim measures in Kosovo, which resulted in the failure to meet the criterion of 15 years of pension contribution-payer work experience; 
· analyse the legislation that was in force before 1999, making a deliberate interpretation of the provision that defined the pension contribution-payer work experience of 15 years. The current legislation of the Republic of Kosovo for this purpose will be analysed as well.
· emphasize the fundamental principles of human rights, especially with regard to non-discrimination and the positive obligations that the state should have in relation to the citizens, deriving from the Constitution of the Republic of Kosovo and international standards. Finally, pointing out these obligations, the Ombudsperson intends to make concrete recommendations based on his constitutional and legal powers.
CONSTITUTIONAL AND LEGAL BASIS
3. According to Article 135, paragraph 3 of the Constitution of the Republic of Kosovo (hereinafter: the "Constitution"): "The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed". 
4. According to Law No. 05/L-019 on Ombudsperson, Article 16, paragraph 4 states that: "The Ombudsperson has the power to investigate... on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights".
5. Also, Law No. 05/L-019 on Ombudsperson, Article 18, paragraph 1 stipulates that the Ombudsperson, among other things, has the following responsibilities: 
· “to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases” (point 2);
· “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination” (point 5);
· “to publish notifications, opinions, recommendations, proposals and his/her own reports” (point 6);
· “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo” (point 7); 
· “to prepare annual, periodical and other reports on the situation of human rights and freedoms, equality and discrimination and conduct research on the issue of human rights and fundamental freedoms, equality and discrimination in the Republic of Kosovo” (point 8); and
· “to recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation” (point 9).
The Ombudsperson intends to carry out the above-mentioned constitutional and legal responsibilities by submitting this report to the responsible institutions. 
SUMMARY OF FACTS - REASONS OF THE OMBUDSPERSON TO DRAFT THE REPORT
6. In the framework of its legal and constitutional powers, the Ombudsperson has continuously addressed the problems and challenges of pensioners in Kosovo, including those of the category of contribution-payer pensioners who worked before 1999 but could not reach 15 years of pension contribution-payer work experience.
7. With regard to the rights and treatment of pensioners in Kosovo, the Ombudsperson reaffirms that the category of citizens who worked before 1999 and could not reach 15 years of pension contribution-payer work experience due to dismissal from work at the time of the imposition of interim measures in Kosovo represents the main challenge for treatment by the state of Kosovo.
8. In fact, the right of citizens who are members of this category to benefit from the contribution-payer pension for the period before 1999 (and who could not reach 15 years of pension contribution-payer work experience) consists in a contradiction between the law that has determined the criterion for benefitting from this type of pension (15 years of pension contribution-payer work experience, as is the definition in the current legislation) and the principles relating to fundamental human rights (namely the right to protection of human dignity, the right not to be discriminated) and the positive obligations of the state in relation to the rights of its citizens.
9. As such, the right of this category of Kosovo citizens to benefit from the contribution-payer pension is a special (sui generis) and complex issue. This has to do with the fact that the law of that time (before 1999) defined 15 years of pension contribution-payer work experience as a criterion for benefitting from this type of pension, however, due to extraordinary circumstances, respectively the imposition of interim measures in Kosovo, a part of Kosovo's citizens did not meet this criterion, not because of their fault but rather due to their discriminatory dismissal from work. On one hand, the complexity of this issue is expressed by the need to amend the legislation affirmatively due to the new and extraordinary circumstances that have taken place, despite the criterion established by the law in force at the time these citizens have established the employment relationship. On the other hand, Kosovo’s current legislation has also regulated the right to benefit from the age contribution-payer pension based on the same criterion foreseen by the laws of that time, i.e. that only the employees who reached 15 years of pension contribution-payer work experience are entitled to benefit from the contribution-payer pension. 
10. In this regard, the Ombudsperson also recalls that, in addition to the legal side, this issue may also be challenging for the state of Kosovo in terms of the budgetary possibilities to cover the costs for allocating pensions to the category in question.
11. This issue has been inherited from the pre-war period and from the circumstances that have arisen in Kosovo. As is known by the legislation, Kosovo has inherited the laws of former SAPK (former Socialist Autonomous Province of Kosovo) and the federal laws of the former SFRY, including the field of pensions. 
12. Specifically, the right to contribution-payer pension before 1999 was regulated by the Law No. 011-24/93 on Pension and Disability Insurance, Official Gazette of the SAPK, No. 26/83 (hereinafter: Law No. 011-24/83 of the SAPK) and the federal law of the former SFRY which defined the criterion of 15 years of pension contribution-payer work experience to be entitled to a contribution-payer pension. As such, these laws are not considered to be of a discriminatory character, and of course, at the time they were adopted there was no such content.
13. However, the Ombudsperson reaffirms that, for a category of Kosovo citizens, the dismissal from work at the time of interim measures has been the main cause for not having reached 15 years of pension contribution-payer work experience. Therefore, this fact constitutes a new and extraordinary circumstance beyond the provisions of the law which has been in force and has determined the criteria for benefitting from the right to a contribution-payer pension.
14. On this grounds, the Ombudsperson estimates that the right of the citizens falling under this category for a contribution-payer pension should be determined not only in relation to the criterion defined by the law of that time (15 years of pension contribution-payer work experience) but also by assessing the fact that dismissal from work was done in a discriminatory manner at the time of interim measures. 
15. The Ombudsperson has been continuously informed on the issue from the complaints[footnoteRef:1] it has received and the on-going media reports. In this regard, the Ombudsperson has addressed, even in the past, this issue to Kosovo institutions, primarily to the Ministry of Labour and Social Welfare (hereinafter referred to as: MLSW), and has regularly reported to the Assembly of the Republic of Kosovo through its annual reports. [1:  Complaint: Ndue Kalaj and others against the Government of the Republic of Kosovo] 

16. The Ombudsperson Institution (hereinafter referred to as: the OI) continuously receives complaints from individuals and associations representing them in relation to the criteria established by the Law on Pension Schemes Financed by the State[footnoteRef:2] for benefitting from a contribution-payer pension, a criteria which determine that, in addition to reaching the age of 65, other 15 years of pension contribution-payer work experience are needed to be entitled to a contribution-payer pension. The complainants consider that these criteria are in violation of the fundamental rights and freedoms set forth in the European Convention on Human Rights (ECHR).  [2:  Law No. 04/L-131 on Pension Schemes Financed by the State was adopted in 2014. This law also regulates the right to age contribution-payer pension, which also deals with the issues addressed in this report. 
] 

17. Regarding the handling of this issue, the OI officials conducted a legal analysis and held a meeting with the MLSW’s Legal Office, while the Ombudsperson's ascertainment was that the complainants' claims were not legally grounded for the fact that this criterion (15 years of pension contribution-payer work experience) is expressly provided by law. While in relation to the ECHR, due to its nature, the Convention does not define the right to retire in terms of the specific criteria which are determined by the domestic legislation of the countries.
18. The Ombudsperson has analysed this problem in order to clarify the circumstances that have affected the non-fulfilment of this criterion by a part of the citizens who worked before 1999. This fact consists in the arbitrary and discriminatory dismissal from work at the time of interim measures imposed in Kosovo during 1990s. On this ground, the Ombudsperson insists that this fact cannot be ignored by the institutions of the Republic of Kosovo and that a reasonable legal solution should be found regarding the right of citizens to benefit from the contribution-payer pension.
19. Several cases of dismissal from work during the 1990s, at the time of the imposition of interim measures, have been analysed in order to argue that this process was arbitrary and discriminatory. Therefore, this fact constitutes a sufficient reason to change the Law on Pensions and recognize the right of this category to age contribution-payer pension even though they could not reach the criterion of 15 years of pension contribution-payer work experience.
20. For the purpose of presenting these circumstances, below is given one of the cases of dismissal from work in the 1990s, analysed by the Ombudsperson based on the available reviewed documentation and documents of that time. One of the many cases is related to the employee dismissed from work at the time of interim measures, whose initials are S.J. and who worked in a management position at NN "Mirusha" in Klina from 1985 until 17.01.1991, when his employment relationship was terminated. Regarding this case of dismissal from work at the time of the imposition of interim measures in Kosovo, the facts are as follows:

· The employment relationship at NN Mirusha was established on 08.05.1985. Furthermore, S.J. possesses a number of documents relating to the establishment of the employment relationship and its extension in accordance with the laws in force and the internal acts of the enterprise in question, and even the decision on termination of the employment relationship. In this regard, the OI analysed the following evidences: the employment booklet that testifies the employment relationship; Decision on assignment to the position "Head of facility" (25.03.1986); Decision on assignment to the position "Manager of production" (06.03.1987); "Decision on setting the starting point for the calculation of personal income advance payments (01.10.1986)"; "Decision on setting the starting point for the calculation of personal income advance payments (24.11.1987)", insurance policy, etc..
21. Below will be presented a chronological order of actions until the decision to terminate the employment relationship, which resulted to be arbitrary and discriminatory:
· After using the annual leave from 17 September 1990 to 19 October 1990 (Decision No. 245/55, dated 13.09.1990), an unusual flow of actions commences until the decision to terminate the employment relationship. Thus, on 26 November 1990, a Workers' Council Decision was issued for a paid leave of 50% from personal income, from 01.12.1990 to 01.03.1991 (although J.S. states he has never seen such decision, instead, it was only communicated verbally to him by several other employees of the enterprise); 
· Then, despite the aforementioned decision stating they will be on leave until 01.03.1991, S.J. and other employees have been called to appear at work, at the Director's office, on 09.01.1991 in order to perform their duties under Articles 72 and 75 of the Statute of the Enterprise. S.J. states that: "together with some of the management staff of the working units, we went to the workplace and realized that interim measures have been set at the Director's office. The Independent Trade Union decided that all employees should enter into negotiations with the staff that represented the interim measures system, and we did so. Negotiations with the staff of the interim measures are evidenced by Evidence No. 5/91 (which was not available to the employees and later neither to the lawyer engaged by the group of employees)". 
· After that, S.J. received from the "Interim Governing Body" the Decision No.163 dated 17.01.1991 on the termination of the employment relationship, according to Law on Employment Relations of Serbia (Official Gazette of SRS, No. 40/90). This decision states explicitly, inter alia, that the employment relationship is terminated without the consent of the employee! This shows that we are dealing with a legislation that has changed in 1990 after the abolition of Kosovo's autonomy, and as a consequence, the SAPK's legislation which was in force at the time of the establishment of this employment relationship was not applied for terminating the employment relationship. 
· Then, S.J. and other dismissed employees authorized a lawyer who filed a complaint against these decisions, but no success was achieved due to the way the justice system functioned after the imposition of interim measures and due to conditions created as a result of such measures.
22. Based on the facts presented above, it is noted that dismissal practices in the 1990s were arbitrary and discriminatory. This justifies this report and the Ombudsperson's commitments toward a positive solution to this problem. 
23. This aspect will be addressed through a legal analysis of provisions that have regulated the right to benefit from the contribution-payer pension and the current legislation of the Republic of Kosovo. Therefore, in order to propose a fair solution for this category of citizens, below we will analyse the legislation that regulates this field and the constitutional principles implemented by the Republic of Kosovo, which guarantee that no citizen is harmed by arbitrary and discriminatory practices.
ANALYSIS OF LEGISLATION, COURT PRACTICE AND THE POSITIVE OBLIGATIONS OF THE STATE IN RELATION TO CITIZENS' RIGHTS
Legal analysis

24. As noted in this report, currently, the right to contribution-payer pension in Kosovo is regulated by Law No. 04/L-131 Pension Schemes Financed by the State (hereinafter referred to as LPSFS), where Article 4 defines 6 pension schemes, namely pension rights, such as: 1) The right to basic age pension; 2) The right to age contribution-payer pension; 3) The right to disability pension; 4) The right to early pension; 5) The right to work disability pension; and 6) The right to family pension.
25. The meeting with legal officers of the MLSW confirmed that the law is partly implemented, meaning that some pension schemes have financial implications and are currently difficult to implement, but the age contribution-payer pension scheme is being implemented. This scheme was initially implemented in a linear manner where all beneficiaries received the same pay, regardless of the profession they exercised and of the years of pension contribution-payer work experience. However, this aspect is regulated by the Administrative Instruction No. 09/2015 dated 31.12.2015 (hereinafter: Administrative Instruction No. 09/2015) on categorization of beneficiaries of contribute paying pensions according to qualification structure and duration of payment of contributions - pension experience, which has categorized the pensioners benefiting from this scheme.
26. This scheme applies to Kosovo citizens who have paid contributions to the former Kosovo Pension Fund before 01.01.1999 according to the provisions of the Law No. 011-24/83 of SAPK.
27. The conditions and criteria for recognizing the right to age contribution-payer pension are set out in Article 8 of the LPSFS which foresees that entitled to age contribution-payer pension are all persons who are citizens of Kosovo and who: 
1.1. have reached the age of sixty-five (65);
1.2. should have pension contribution-payer work experience, according to the Law on pension and disability insurance, No. 011-24/83 (Official Gazette of SAPK No.26/83) before the date 1.01.1999; (emphasis added)
1.3. provide valid evidence on payment of contributions under provisions of the Law on Pension and Disability Insurance No.011-24/83 (Official Gazette of SAPK No.26/83) before 01.01.1999.
28. This provision shows that the current law, with regard to the criterion on pension contribution-payer work experience for the category of citizens who worked before 1999, does not specify the duration of pension contribution-payer work experience. The current law refers to the Law No. 011-24/83 of SAPK which specifically regulates the rights to pension and disability insurance for SAPK, in accordance with federal law, respectively the Law on Fundamental Rights to Pension and Invalidity Insurance (Official Gazette of SFRY, Nr. 23/82, 77/82), which expressly defines such criteria (hereinafter: the Federal Law). So, there is a Federal Law that defines fundamental rights to pension insurance, and also defines the criteria for obtaining the contribution-payer pension, including the criterion on the duration of the pension contribution-payer work experience.
29. The federative law, as a supreme act applicable to all former Republics and Provinces, has established the principles, rights and basic conditions concerning the pension and disability insurance, whereas the Law No. 011-24/83 of SPAK establishes the details and specifications of the pension insurance. The Federative Law explicitly defines the conditions for benefiting from the age contribution-payer pension (Chapter III, Section 1, Article 21) as follows: “... The insured person acquires the right to old-age pension when reaching 65 years (male), namely 60 years (female) and at least 15 years of pension contribution-payer work experience...” 
30. As such, this criterion for “pension contribution-payer work experience of at least 15 years” has been transferred to the legislation of the Republic of Kosovo, namely LPSFS (Article 8), as referred to above. This determination makes impossible for a part of citizens who have worked before 1999 to benefit from the age contribution-payer scheme, who did not achieve a pension contribution-payer work experience of 15 years due to the arbitrary and discriminatory dismissal from work at the time of imposition of interim measures in Kosovo. It should be mentioned that the same criterion refers to the Administrative Instruction (AI) No. 11/2007 on Implementation of Government Decision No. 13/2007, whereby under Article 3 is established the requirement of being 65 years old and the minimum 15 years of pension contribution. This instruction seems to have governed this field until the entry into force of LPSFS.
31. Based on the above, pursuant to the current legislation (ex lege), the citizens of Kosovo who have worked before 1999 but did not fulfil the pension contribution-payer work experience of 15 years cannot benefit from the age contribution-payer pension. Thus, without the amendment of the legislation in force, this category of citizens cannot be included in this pension scheme, thereby constituting an unfavourable legal criterion for this category.
32. Such designation under Article 8 of LPSFS, which governs the criterion of 15 years of pension contribution-payer work experience, as defined under the Law on SAPK, namely Federative Law, despite following a harmonic logic in terms of drafting legislation, the Ombudsperson considers it unfair towards employees dismissed from work in an arbitrary and discriminatory manner during the ‘90s, at the time of interim measures. 
33. The Ombudsperson considers that for a non-discriminatory, fair treatment and respecting human dignity, the Kosovo state should affirm citizens’ rights so they do not suffer because of discriminatory practices that occurred in the past, as was the case with the forced dismissal from work of employees without their fault.
34. This practice was presented in the case analysed in this report as well (Case of S.J. dismissal from work in early 1991 from Enterprise “NN Mirusha” in Klina), where based on the evidences provided by S.J., it clearly results that the employees were dismissed from “NN Mirusha” in an arbitrary and discriminatory manner, and Serbian laws (in the specific case Law on Contracts and Torts (Official Gazette of RSS No. 40/90) were referred to and the decision for dismissal from work was issued by the “Interim Governing Body”).
35. Considering the nature of this report, the Ombudsperson has presented only one case for the purpose of elaborating the arbitrary and discriminatory practice of dismissal from work in ‘90s; however, the same practice has been applied against other employees dismissed following the suppression of Kosovo autonomy and imposition of interim measures. To understand that this practice was discriminatory and violent, it is enough to recall on “authority installed at that time” which rendered the dismissal decisions, namely “Interim Governing Body” (sic), which represent the interim measures against institutions and enterprises during the 90s’ in Kosovo.
36. The Ombudsperson considers this to be a sufficient reason for institutions of the Republic of Kosovo (first and foremost, MLSW and Government of the Republic of Kosovo) to avoid discrimination of such category of citizens and amend the LPSFS, namely its Article 8, thus recognising the right for age contribution-payer pension for all citizens who worked before 1999, but were unilaterally dismissed from work based on arbitrary and discriminatory practices. It would be a fair treatment to not discriminate this category merely for a provision, which has established the criterion of 15 years of pension contribution-payer work experience under normal circumstances, but fairly assess extraordinary circumstances that appeared upon the imposition of discriminatory and interim measures in Kosovo. 
37. Also, the Ombudsperson draws attention that intentional interpretation of the Law No. 011-24/83 of SAPK and provision of the Federative Law establishing as criterion the “pension contribution-payer work experience of 15 years” results that this definition has been provided for normal circumstances, not providing for (naturally) the emerge of extraordinary circumstances that would prevent employees from fulfilling this criterion, as resulted from the interim measures and discriminatory policies later on. Therefore, the acceptance of this provision by the lawmaker in Kosovo, as it was the case so far with LPSFS, is not a real assessment of extraordinary circumstances that appeared in ‘90s.
Case law and normative acts in relation to the dismissal from work at the time of interim measures in Kosovo

38. Moreover, the Ombudsperson recalls that dismissal from work during interim measures has been considered as discriminatory even by the Specialized Chamber (and later on by the Special Chamber, with regard to the list of employees of Socially-Owned Enterprises (SOE) for participating in the privatisation process, and by Hague Tribunal in its judgments rendered, UN Resolutions, etc.). 
39. As is known, pursuant to the UNMIK Regulations on the rights of employees of SOE that are privatized, all persons registered as employees with the SOE at the time of privatization for not less than three years and included in the “list of employees” shall be entitled to 20% of privatization proceeds. The list (“list of employees”) has been foreseen to be compiled under non-discriminatory basis by the representative body of employees in SOE, in cooperation with the Union of Independent Trade Unions of Kosova and submitted to the former Kosovo Trust Agency (now Privatisation Agency of Kosovo). As a precondition for benefits award, employees not included in the “list of employees” were entitled to file a complaint before the Special Chamber, alleging that they have been discriminated and therefore were not included in the “legitimate list of employees”. 
40. Moreover, the Special Chamber has also raised questions concerning the compliance of the Regulation 2003/13 with specific provisions of ECHR in terms of non-discriminatory treatment. The Ombudsperson states this fact in order to recall that this standard of reference in ECHR has been established at the time when Kosovo has not been independent and therefore the current Constitution, which lists the ECHR as a directly applicable instrument in Kosovo (Article 22), did not exist. 
41. Based on this provision, the application of standards defined in ECHR is a constitutional obligation for institutions of the Republic of Kosovo and those need to be applied even in determining other rights, specifically the right to benefit from contribution-payer pension. This issue needs to be assessed with regards to the discriminatory basis of dismissal from work at the time of interim measures.
42. A specific aspect in relation to the norms against discrimination has been the request of 2006 from the Special Chamber to the Special Representative of the Secretary General to make clear whether the Anti-Discrimination Law in Kosovo replaces the provisions on the type of discrimination evidences in relation to the inclusion of employees in lists (see Judgment in the case of Progres Enterprise “Qemajl Peja vs. TAK” of 17 January 2006, SCEL-05-0002). This request of the court for respecting the rights of citizens in compliance with the Anti-Discrimination Law (now the Law for Protection against Discrimination), which contains the highest international guarantees for protection from discrimination, is an advanced standard. The Ombudsperson considers that this standard should apply even in relation to the right of contribution-payer pensioners who worked before 1999, in terms of amending Article 8 of LPSFS. 
43. With regards to this issue, another interesting fact related to the case law of the Special Chamber of Supreme Court was the opinion regarding the complaints of a number of employees alleging to have been excluded from the list of employees due to discrimination, given also other facts alleging that there has been discrimination, and not only material evidences as required under Article 10.6 (b) of UNMIK Regulation No. 2003/13, considering the provision in question as discriminatory according to the jurisprudence of the European Court on Human Rights with regards to Article 14 of the Convention and Article 8 of the Anti-Discrimination Law.   
44. Moreover, this standard has been later on advanced even by the Special Chamber of Supreme Court (hereinafter SCSC), ascertaining that “Persons presumed subject to discrimination are workers who were not included in the final lists of employees to benefit from a 20 percent share of the proceeds due to their ethnicity, political and religious beliefs. Depending on the period, these were in particular: a) workers of Albanian, Ashkali, Roma, Egyptian, Gorani, and Turkish ethnicity, who were dismissed for discriminatory reasons between 1989 and 1999....”. [footnoteRef:3] [3:  Judgment of 12 March 2015 – AC-I.-14-0023.] 

45. SCSC, with its decisions (ASC-11-0069, AC-I-120012 etc.), also stated that “...in relation to the time element when considering any discrimination suffered by the categories of the above-mentioned employees, the following should be noted: a) On 26 July 1990, the Serbian government promulgated the “Law on Labour Relations under Special Circumstances” (Official Gazette of the Republic of Serbia 40/90), to which followed, as a consequence, the dismissal of several thousand workers of Albanian nationality from their workplace (see, on this point, also International Criminal Tribunal for the former Yugoslavia Judgment [footnoteRef:4]  dated 30 November 2005 in case IT-03-66, page 16, par. 39, which states: In 1990, the Assembly of Kosovo and the Provincial Government were abolished. In March 1990, the Assembly of Serbia adopted a series of measures which led to the dismissal of Kosovo Albanians from political and economic institution and from large business enterprises…” [4:  International Criminal Tribunal for the former Yugoslavia.] 

46. On this grounds, the Ombudsperson recalls that the Law on Labour Relations under Special Circumstances” (Official Gazette of the Republic of Serbia 40/90) was discriminatory and based on this act - adopted at the time of interim measures – employees were dismissed from work, mainly Albanian employees. This is a fact that can be clearly noticed even in the case presented above (see point 19). Also, the Ombudsperson recalls that this law is considered as discriminatory even pursuant to the UNMIK Regulation 1999/24.[footnoteRef:5] [5:  UNMIK Regulation 1999/24 adopted on 12 December 1999, in order to determine the law in force in Kosovo.] 

47. Therefore, while the abovementioned law had a discriminatory character, from a logical interpretation, it results that all consequences from the concerned law are discriminatory. Based on this fact, the Ombudsperson insists that the amending of LPSFS, namely its Article 8 is necessary in order to recognize the right for contribution-payer pension to all citizens who worked before 1999 and did not achieve the “pension contribution-payer work experience of 15 years” due to the dismissal from work on discriminatory basis. 
48. In this regard, the Ombudsperson recalls the reference of SCSC in Resolution No. 48/153 of 20 December 1993 of UN General Assembly, which recognizes (and condemns) among others “...the measures and practices of discrimination and the violations of the human rights of the ethnic Albanians of Kosovo, as well as the large-scale repression committed by the Serbian authorities, including: ...  b. The discriminatory removal of ethnic Albanian officials, especially from the police and judiciary, the mass dismissal of ethnic Albanians from professional, administrative and other skilled positions in State-owned enterprises and public institutions, including teachers from the Serb-run school system.”
49. Moreover, another discriminatory law was the “Law on Interim Measures for the Social Protection of Self-Management Rights and Social Property” (Official Gazette of SRS No. 49 of 28 October 1989) which enabled the so-called “Interim Measures” over Socially-Owned Enterprises (SOE) to be used for the dismissal of Albanian management from work and its replacement with Serbian management. This category of dismissed managers is typically represented by the case of the employee with a managerial position S.J. Also, this law is considered to have been repealed by UNMIK’s Regulation 1999/24 due to its discriminatory character.
50. Based on the above, it clearly results that the dismissal from work at the time of interim measures has been a discriminatory process, grounded on discriminatory laws. On these grounds, the Ombudsperson draws the attention that from these facts emerges the constitutional obligation for the Government of the Republic of Kosovo to take measures to avoid the discrimination of this category of citizens by recognizing their right for age contribution-payer pension for citizens who did not achieve the pension contribution-payer work experience of 15 years due to the violent and discriminatory dismissal from work in ‘90s.
Constitutional obligations and positive obligations of Kosovo state with regards to citizens’ rights
51. The obligation of the state of Kosovo to recognize the right for contribution-payer pension for the category of citizens dismissed from work under discriminatory grounds derives from a number of provisions of the Constitution: firstly, from the basic provisions of the Constitution, namely Article 3 [Equality Before the Law], where it is determined, inter alia, that: “The exercise of public authority in the Republic of Kosovo shall be based upon the principles of equality of all individuals before the law and with full respect for internationally recognized fundamental human rights and freedoms...” (Paragraph 2). 
52. In the spirit of this fundamental provision, the legislation establishing certain citizens’ rights, including the law establishing the right to pension, should be adopted. In this regard, while it is an uncontested fact that a part of citizens have been dismissed from work under discriminatory basis at the time of interim measures and therefore they did not achieve “the pension contribution-payer work experience of 15 years”; therefore, in view of equality before the law, this category cannot be equal to the other part of citizens against whom no such practice was applied (to whom may be applied the criterion for pension contribution-payer work experience of 15 years). Specifically, observing this principle would mean the amendment of Article 8 of LPSFS, and recognition of the right of this category of citizens for contribution-payer pension even if they have not achieved the criterion for pension contribution-payer work experience. On the contrary, the Ombudsperson considers that the current provision of Article 8 of LPSFS legitimates the discriminatory practice of dismissal from work at the time of interim measures and infringes its basic principles of equality of citizens before the law.
53. This interpretation is supported even in Chapter II of the Constitution {Fundamental Rights and Freedoms}, namely Article 24 [Equality before the Law], paragraph 3, where it is expressly established that: “Principles of equal legal protection shall not prevent the imposition of measures necessary to protect and advance the rights of individuals and groups who are in unequal positions. Such measures shall be applied only until the purposes for which they are imposed have been fulfilled.” As such, this constitutional provision establishes that for ensuring equality before the law, the state may intervene with specific measures for favouring individuals or groups that are not equal (the so-called positive discrimination), in view of equality with other citizens that are not in such position. 
54. Moreover, this standard is provided for even as one of the basic obligations of the state, where Article 58 [Responsibilities of the State], paragraph 4 of the Constitution provides for that: “The Republic of Kosovo shall adopt adequate measures as may be necessary to promote, in all areas of economic, social, political and cultural life, full and effective equality among members of communities. Such measures shall not be considered to be an act of discrimination”.
55. Also, the amendment of LPSFS (Article 8) with the purpose of recognizing the right to age contribution-payer for this category of citizens discriminated at the time of interim measures coincides with the values on which the Republic of Kosovo is based, inter alia,  equality and non-discrimination (Article 7 of the Constitution).
56. With regards to discrimination, the Law on Protection from Discrimination,[footnoteRef:6] which represents a general framework for prevention and fight against discrimination “based on nationality, or in relation to any community, social origin, race, ethnicity...etc., in order to implement the principle of equal treatment (Article 1, paragraph 1)” has a special importance in the Republic of Kosovo.  [6:  Law No. 05/L -021 on Protection from Discrimination, adopted by the Assembly of the Republic of Kosovo on 28.05.2015.] 

57. With regards to the protection from discrimination, the obligations of the Kosovo state derive from Article 14 of ECHR, where it is established that “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status”. Also, the guarantee for protection from discrimination is provided for even in other documents listed in Article 22 of Constitution, as: Universal Declaration of Human Rights, International Covenant on Civil and Political Rights and its Protocols; Council of Europe Framework Convention for the Protection of National Minorities; Convention on the Elimination of All Forms of Racial Discrimination; Convention on the Elimination of All Forms of Discrimination Against Women, etc.
58. Moreover, the Ombudsperson states that denying the right for age contribution-payer pension to this category of citizens is a violation of equality before the law and discrimination, violation of dignity, which, pursuant to the Constitution, should be the basis of all other human rights. This standard is established under Article 23 of the Constitution, whereby it is stated that “Human dignity is inviolable and is the basis of all human rights and fundamental freedoms”.
59. As a conclusion, based on the facts and arguments provided in this report, the Ombudsperson considers that the Government of the Republic of Kosovo, namely MLSW, in compliance with the Constitution and positive state obligations in relation to the advancement of human rights, should initiate the amendment of the LPSFS so all citizens who were dismissed from work during ‘90s on discriminatory grounds benefit from the age contribution-payer pension even though they have not achieved the pension contribution-payer work experience of 15 years.
60. Certainly, in compliance with the nature of the right to pension, the MLSW has the authority to categorise pensioners who have worked before 1999 depending on the years of work, profession, duties and other criteria for this purpose.
61. Based on the factual situation of cases dismissed from work under discriminatory basis at the time of interim measure, the conclusions of the Supreme Court and international mechanisms (Decisions of Hague Tribunal and UN Resolutions), the Ombudsperson considers that 3 categories of persons who have worked before 1999 and did not achieve the criterion for pension contribution-payer work experience of 15 years may be identified, as follows:
a) Employees before 1989 who were dismissed from work at the time of imposition of interim measures;
b) Employees before 1989 who continued work up to 1999; and
c) Employees after 1989, after the imposition of interim measures in Kosovo.
This classification is made in order to be considered by MLSW, namely the Government of the Republic of Kosovo, when categorizing persons who may benefit from the age contribution-payer scheme for the work performed before 1999. 
62. To this end, following the amendment of the LPSFS and recognition of the right for age contribution-payer pension for this category of citizens, the “Administrative Instruction (MLSW) No. 09/2015 on categorization of beneficiaries of contribute paying pensions according to qualification structure...” needs to be amended as well.
[bookmark: _Toc507591144]OMBUDSPERSON”S CONCLUSIONS AND RECOMMENDATIONS 
63. This report addressed the issue of the right to age contribution-payer pension, specifically the inability of making use of such right by a category of citizens who have worked before 1999, but due to the dismissal from work at the time of imposition of interim measure in Kosovo did not achieve the pension contribution-payer work experience of 15 years (as a legal criterion to benefit from the age contribution-payer pension).
64. The Ombudsperson, following the analysis of the legislation in force before ‘90s with regard to the right for contribution-payer pension, notices that the former Law (Law No. 011-24/83 of PSFS in relation to the Federative Law) stipulated, inter alia, the achievement of the pension contribution-payer work experience of at least 15 years as a criterion to be entitled for contribution-payer pension. The same criterion has been embraced even by post-war legislation, including the currently applicable LPSFS.
65. Based on this legal criterion, a part of citizens who have worked before 1999 do not benefit from the age contribution-payer pension because they were dismissed from work at the time of interim measures and did not achieve the pension contribution-payer work experience of 15 years.
66. Based on the analysis of facts and events that occurred after 1989, namely practice of dismissal from work at the time of interim measures, the Ombudsperson concludes that this process has been discriminatory. Based on the OI research, the dismissal from work during the 90s after the imposition of interim measures in Kosovo has been based on the arbitrary practice applied by “interim bodies” (e.g. “Interim Governing Body” as presented in this report) and pursuant to specific discriminatory laws.
67. Moreover, this practice has been considered as discriminatory even by UN Resolutions, Hague Tribunal and Supreme Court of Kosovo. On this ground, the Ombudsperson draws the attention that such a discriminatory practice should not further produce consequences for the citizens of Kosovo, namely the category of citizens who do not benefit from contribution-payer pension. 
68. For these reasons alone, and based on the constitutional obligations and state’s positive obligations towards citizens, the Ombudsperson ascertains the necessity of having the Government of the Republic of Kosovo take measures to allow all citizens, who have worked before 1999 and were dismissed from work on discriminatory grounds, to benefit from age contribution-payer pension. To this end, the LPSFS, namely its Article 8, needs to be amended.  
[bookmark: _Toc507591146]RECOMMENDATIONS OF THE OMBUDSPERSON
69. Based on the analysis of the legal and factual grounds and the conclusions reached, pursuant to Article 135, paragraph 3 of the Constitution of the Republic of Kosovo, Article 18, parag. 1, sub-paragraphs 1.2, 1.4 and 1.7 of the Law No. 05/L-019 on Ombudsperson, the Ombudsperson recommends institutions of the Republic of Kosovo to take necessary measures to guarantee the right to age contribution-payer pension for citizens who have worked before 1999 and were dismissed from work under discriminatory basis, namely:
For the Government of the Republic of Kosovo:
1. Within its constitutional and legal competencies, to take necessary measures to commence, within the shortest time possible, the amendment of the legal basis and propose the Draft law on Pensions Schemes Financed by the State to the Assembly of the Republic of Kosovo, so the category of citizens, who have worked before 1999 and were dismissed from work under discriminatory basis, benefit from contribution-payer pension. To this end, the relevant tasks need to be assigned to line ministries with regards to the preparation of legal amendments and budgetary planning, and an inter-ministerial working group should be established, as necessary.
For the Ministry of Labour and Social Welfare:
1. To prepare the draft and initiate the amendment of the Law on Pension Schemes Financed by the State (LPSFS), namely its Article 8, in order to recognize the right of persons who have worked before 1999 and did not achieve the pension contribution-payer work experience of 15 years due to the dismissal from work under discriminatory basis to benefit from the contribution-payer pension;
2. To identify and classify this category of citizens of Kosovo based on relevant evidences; 
3. After amending the Law, to also amend the Administrative Instruction No. 09/2015 on categorization of beneficiaries of contribute paying pensions according to qualification structure and duration of payment of contributions-pension experience, as well.
For the Ministry of Finance 
1. To take necessary measures to foresee, in addition to the pension fund means, other additional financial means in the state budget plan, in order to award pensions for this category of citizens. Within legal competencies and authorizations, to propose, within the shortest time possible, the categorization of this pensioners, in compliance with the capacity of the budget of the Republic of Kosovo.

Pursuant to Article 132, paragraph 3 of the Constitution of the Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No. 05/L-019 on Ombudsperson (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions, . . . must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), we kindly ask to inform us of the actions taken regarding the matter in question.
Respectfully,
Hilmi Jashari
Ombudsperson
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