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Purpose of the Report
1. This report has the following purposes:
a. to assess the decision of the Minister of Internal Affairs, Mr. Flamur Sefaj, dated 6 November 2017, for the suspension of the signing of contracts with successful candidates from the vacancy of the Police Inspectorate of Kosovo for recruitment of Inspectors/Investigator, with the reference number IPK/DO/01, published on 24 July 2017;
b. to assess the decision of the Chief Executive Officer of the Police Inspectorate of Kosovo, dated 29 December 2017, for the annulment of the recruitment procedure for the positions as Inspector/Investigator;
c. to assess whether the decision of the Minister of Internal Affairs (MIA) for the suspension of the signing of contracts with successful candidates and the request for the complete annulment of the recruitment procedure constitutes a violation of human rights and freedoms; 
d. to recommend to the Kosovo Police Inspectorate to resolve this issue, based on the arguments mentioned in this report; 
2. This report is as the result of an ex officio investigation by the Ombudsperson, based on the press release of the MIA, no. 97/2017, dated 6 November 2017, titled “Minister Sefaj suspends the signing of contracts from PIK vacancy for Inspector/Investigator”. 
[bookmark: _Toc496003981]Constitutional and legal basis
3. Pursuant to Article 135, paragraph 3, of the Constitution: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed”. 
4. Pursuant to Law no. 05/L-019 on Ombudsperson, Article 16, paragraph 4, “The Ombudsperson has the power to investigate . . . on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights”.
5. Also, Law on Ombudsperson, Article 18, paragraph 1 stipulates that Ombudsperson, among other things, has the following responsibilities: 
· “to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases” (sub-paragraph 1.2.);
· “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination” (sub-paragraph 1.5.);
· “to publish notifications, opinions, recommendations, proposals and his/her own reports” (sub-paragraph 1.6.);
6. By submitting this report to the responsible institutions, the Ombudsperson aims to perform its constitutional and legal responsibilities mentioned above. 
Case Description
7. On 24 July 2017, the Police Inspectorate of Kosovo (hereinafter PIK) has published e vacancy for recruitment of seventeen (17) Inspector/Investigator.  
8. The vacancy procedures have been conducted based on the provisions of the Administrative Instruction 1/2017 on procedures related to KPI employees work and employment criteria (hereinafter AI no. 1/2017). Candidates who have met the criteria required in the vacancy have been subject to the written test procedures, physical test, oral interview and health and psychological checks, as defined by the AI no.1/2017.
9. On 20 October 2017, PIK has published the list of test and interview results of candidates, whereby notified candidates who will proceed further with the recruitment procedures, while the candidates dissatisfied with the published result have been notified of the possibility of submitting complaints within five (5) business days of the publication of the results. 
10. On 3 November 2017, PIK has published the final list of selected candidates who have been invited to sign employment contracts with the employer, on 6 November 2017 at 10:00.
11. On 6 November 2017, MIA issued a Press Release no. 97/2017, thus informing that the Minister of MIA decided not to sign the contracts with the candidates selected in the vacancy announced on 24 July 2017 for the positions Inspector/Investigator. 
12. On 29 December 2017, the Chief Executive Officer of PIK, upon the request of the Minister of MIA, issued a decision prot. no. 01/112/2754/1, by which is annulled the  recruitment procedure from the vacancy published on 24 July 2017 for the position of Inspector / Investigator.  
Procedure within Ombudsperson Institution
13. On 10 November 2017, the Ombudsperson opened ex officio investigations regarding the Decision of the Police Inspectorate of Kosovo of 29 December 2017 for the annulment of the recruitment process for Inspector / Investigator, announced on 24 July 2017.
14. On 5 December 2017, the Ombudsman sent a letter to the Minister of MIA, requesting information on the legal grounds under which the decision to suspend the signing of the contracts was made, and also requested information whether the provisions of AI no. 1/2017 were observed.
15. On 19 December 2017, the Minister of MIA replied to the Ombudsperson by notifying that the decision to suspend the signing of the contracts was made because he and the Prime Minister received numerous complaints from the candidates who were not selected under the concerning vacancy. Further, the Minister has notified that his decision is based on Article 10 of Law no. 03/L-128 on Internal Audit, as well as Article 9, paragraph 1, sub-paragraphs 1.4, 1.5 and Article 16 of Regulation no. 02/2011 on the Areas of Administrative Responsibility of the Office of the Prime Minister and Ministries. The Minister of MIA has not provided any clarification regarding application or non-application of the AI No.1/2017 on procedures related to KPI employees work and employment criteria, based on which the vacancy was announced.
16. The Ombudsperson by analysing the reasoning provided by the Minister of MIA, considers that this reasoning is not relevant to this concrete case. According to the reasoning, the decision to suspend the signing of contracts is based on Article 10 of Law no. 03/L-128 on Internal Audit, which sets out the establishment and functioning of the internal audit units, while the audit units do not seem to have any role in this. Also, the support of this decision in Article 9, paragraph 1, sub-paragraphs 1.4, 1.5 and Article 16 of Regulation no. 02/2011 on the areas of administrative responsibility of the Office of the Prime Minister and the ministries, such provisions are completely irrelevant to the recruitment process, because Article 9, paragraph 1, sub-paragraph 1.4 defines the role of ministers in providing reliable, transparent, accountable and non-discriminating services; while paragraph 1.5 defines the role of ministers in providing and implementing anti-fraud and anti-corruption measures, as well as promoting anti-fraud awareness. Also, Article 16 of this Regulation, referred to by the Minister, speaks about the functions of the Office of the Prime Minister, which is also irrelevant to the recruitment process.  
17. The Ombudsperson Institution and his representatives have held two separate meetings with the Minister of MIA and representatives of the MIA expressing concerns about the actions of the Minister, which could be in conflict with the law and may violate the human rights.
Legal Background
18. PIK operates based on the Law no. 03/L-231 on the Police Inspectorate of Kosovo (hereinafter: the Law on PIK). This law defines the mission, organization, functioning, duties and responsibilities of the PIK (Article 1).
19. According to the Law on PIK, PIK is an executive institution within the MIA, independent from the Kosovo Police and directly under the Minister. The law defines the status of PIK as depoliticized institution (Article 6, paragraph 2).
20. Article 10, paragraph 1 of the Law on PIK, stipulates that “PIK functions under the authority of the Minister and under the control and supervision of the PIK Chief Executive. The authority of the Minister does not include the operational management of the PIK....” While, paragraph 2 of the same Article stipulates that the Minister:
1) establishes PIK’s annual strategic objectives in line with the state policies;
2) ensures the coordination between PIK and Kosovo Police and other structures of the MoIA as well as cooperation with any other institution which provides information, state institutions and counterpart institutions from other countries based on agreements;
3) issues sub-legal acts for the organization and functioning of PIK in accordance with this Law and other applicable laws;
4) requests reports, information and other documents related to PIK duties.
21. Article 12, paragraph 1 of the law on PIK stipulates that: “The Chief Executive is the non-political executive authority of PIK and is the highest administrative, technical and operational authority of PIK”. While, paragraph 2 of the same Article stipulates that: “PIK Chief Executive is responsible for:
1) the overall administering/managing and ensuring the implementation of functions entrusted to PIK;
2) organizing and employing of personnel, adopting administrative instructions and issuing decisions related to the functions of the PIK; (special emphasis)
3) the effective and efficient management of the resources entrusted to PIK”.
22. Article 16, paragraph 2 of the Law on PIK stipulates that: “Procedures and conditions for work and employment of the PIK personnel are regulated by a sub-legal act by the Minister, which will include but not limited to the promotion, training and conflict of interest.”
23. AI no. 1/2017 has been issued by the MIA in order to determine recruitment procedures for recruitment employees, including the employment and work criteria, admission, probation, performance appraisal, career development, transfer, working time, suspension and the termination of the employment relationship. 
24. Whereas, Article 48 of AI no. 1/2017 defines the right to appeal for candidates in the recruitment procedure at PIK, as well as PIK employees who disagree with the decision of the Complaints Review Commission.
Analysis and assessment of the Ombudsperson
25. Based on the abovementioned provisions of the Law on PIK, the Ombudsperson considers that PIK is an executive institution within the MIA, independent of the police and functions under the authority of the Minister and under the control and supervision of the Chief Executive Officer of PIK.
26. The Ombudsperson further considers that the Law on PIK has made a clear division between the powers of the Minister and Chief Executive Officer of PIK and that the latter is responsible for organizing and hiring staff, issuing administrative instructions and making decisions on matters pertaining to PIK functions (Article 12, paragraph 2, sub-paragraph 2.2). Consequently, the Chief Executive Officer is the responsible entity who should make the organization of staff employment.
27. In this respect, the Ombudsperson notes that until the decision on annulment of the recruitment procedure is issued, the Chief Executive Officer has exercised his competences and responsibilities in accordance with the law and AI no. 1/2017, where as a result it was announced the final list of the successful candidates, who have been invited to sign employment contracts on 6 November 2017. 
28. Based on the case description it is noticed that the Minister on the same day has made the decision not to sign the contracts with the selected candidates, while the Chief Executive Officer, acting according to the Minister's request, on 29 December 2017 has issued a decision according to which is annulled the recruitment procedure for vacancies for Inspector/Investigator.
29. The Ombudsperson considers that the request of the Minister for the annulment of the finalized procedure constitutes an exceeding of his legal powers. Also, the decision of the Chief Executive Officer for the annulment of the procedure, under the request of the Minister, constitutes exceeding of the legal powers by the Chief Executive Officer.
30. Undertaking such actions at the final stage of a process, in this case the recruitment procedure, after the announcement of successful candidates, in addition to dealing with the exceeding powers, raises a number of constitutional and legal issues, issues these quite worrying from the point of view of human rights and the rule of law. 
31. This conclusion is further reinforced when analysing the Minister's response to the Ombudsperson letter relating the reason and legal grounds, on which it was based to issue a decision to suspend the signing of contracts with successful candidates in the recruitment process. According to the Minister's response, the grounds for the decision to suspend the signing of the contracts are numerous complaints he and the Prime Minister received with regards to the recruitment process. 
32. The Ombudsperson notes that the Article 48, paragraph 5 of Administrative Instruction no. 1/2017, which defines the right to appeal for the candidates in the recruitment procedure with the PIK, stipulates that: 
“In a recruitment procedure for new employees, the candidate can file an appeal within five (5) days, at all stages of the recruitment process. Appeals are handled by the respective Committee, which is established by the Chief Executive and takes decision within two (2) working days from the moment of receiving the appeal.” 
33. In this regard, the Ombudsperson draws attention to the fact that the Minister has no legitimacy to accept such appeals in such situations, because such issue falls under competence of the bodies established by law (see AI, Article 48, paragraph 4 and paragraph 5). 
34. The decision on the annulment of the recruitment procedure gives no explanation as to what was the reason for annulment. Moreover, the decision on the annulment does not meet the criteria to be considered a regular decision neither by its form, which according to the Law no. 05/L-031 on General Administrative Procedure should contain the mandatory elements of the written administrative act (see Article 47 of the Law on General Administrative Procedure). 
35. The Ombudsperson considers that with the annulment of the recruitment procedure, at least four of the ten principles of the Law no. 05/L-031 on General Administrative Procedure were breached. 
36. Principle of lawfulness, Article 4 (paragraph 1 and 2):
1. Public organs shall act in accordance with the Constitution, legislation in force, as well as with the applicable general administrative rules, within their competencies and in conformity with the goal for which these competencies have been granted. 
2. All administrative actions capable of affecting the subjective rights or legitimate interests of any person must be authorized by a law. 
37. Principle of objectivity and impartiality, Article 7:
1. The public organ shall act in an objective and impartial manner. 
2. The actions of the public officials shall never be guided by personal, amicable or family interests or by political pressure.
38. Principle of legitimate and reasonable expectations, Article 8: 
1. The actions of public organs shall be consistent and respect the legitimate and reasonable expectations of the persons.
2. Administrative actions shall not diverge without justifying reasons from previous administrative practice by the same public organ in relation to same similar situations.
39. The principle of the right to legal remedies, Article 13:
Except when explicitly excluded by law, any person has the right to use the legal administrative and judicial remedies, as provided by law against any administrative action or omission, which affects his subjective right or legitimate interests.
40. The principle of lawfulness, the principle of objectivity and impartiality, the principle of the right to legal remedies, stipulated by the Law on General Administrative Procedure, make up the essential elements of a regular process.
41. The right to a regular process is stipulated also by the Constitution of the Republic of Kosovo and the international instruments on human rights, guaranteed pursuant to Article 22 of the Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions.
42. The right to a fair and impartial trial is stipulated by Article 31, paragraph 1 of the Constitution of the Republic of Kosovo, according to which: “Everyone shall be guaranteed equal protection of rights in the proceedings before courts, other state authorities and holders of public powers”. Similarly, the Article 6, paragraph 1 of the European Convention on Human Rights, which stipulates “everyone is entitled to a fair and public hearing..... by an independent and impartial tribunal established by law, which will decide both about disputes regarding his rights and obligations of a civil nature...” 
43. It is necessary to assess whether, according to the case law of the European Court of Human Rights (ECtHR), employment issues fall within the scope of Article 6 of the ECHR. According to the Law on PIK, some aspects of employment relationships for PIK employees are regulated according to the civil service criteria. Concerning the civil service labour disputes, namely those concerning recruitment, careers, termination of service, the ECtHR, initially, established the general rule that they did not fall within the scope of Article 6 of the ECHR. However, in the case of Pellegrin v. France, the ECtHR started to abandon this rule by adopting applicable case-by-case criteria, which relate to the nature of the duties and responsibilities of the employee. The ECtHR dissatisfied with the unusual results of the Pellegrin issues, the ECtHR clarified the assessment criteria in Eskelinen and Others v. Finland. That a dispute over civil service work relations was not judged under Article 6 of the ECHR: (1) the state should have explicitly provided for in the domestic law the opportunity to address the court; and (2) the exclusion must be justified by objective justifications in the interest of the state, which means that there is a special link of faith and loyalty between the civil servant and the state; and that the subject of the dispute is related to the exercise of state functions or has called into question the particular relationship (Vihlo Eskelinen and others v Finland, ECtHR, 19 April 2007, paragraph 62).[footnoteRef:1] [1:  Handbook for Monitoring Administrative Justice, OSCE, Tirana, February 2015, page 41] 

44. Since the actions concerning the annulment of the recruitment procedure have no indication that for the PIK employees the opportunity to address the court is expressly excluded by any normative act, the concrete case falls within the scope of Article 6 of the ECHR.
45. ​​In the sense of the ECHR and ECtHR case law, an independent and impartial tribunal is the court or the administrative body whose law has conferred powers to assess and decide on the rights of individuals. In this case, the bodies that decide on the appeals of the candidates are stipulated by Article 48 of the AI. No. 1/2017. The appeals of the dissatisfied candidates in the administrative procedure are handled by the Appeals Commission, appointed by the Chief Executive Officer of PIK, while the judicial control of administrative decisions is made by the court and that the whole process of the court is then subject to multi-instance up to the Supreme Court.  
46. If the Minister's allegations for the appeals received by dissatisfied candidates are correct, then the Minister should refrain from any action regarding these appeals, as soon as possible, because the dissatisfied candidates were notified on the possibility of filing an appeal (see point 9 of this report).
47. On the other hand, unauthorized actions for the annulment of the recruitment procedure undermine the interest and rights of the selected candidates, because they have established legitimate and reasonable expectations. The concept of legitimate and reasonable expectations in the protection of subjective rights is a comprehensive concept of interpretation in the international court case law. According to the ECtHR (See cases Kopecky v. Slovakia, Judgment dated 28 September 2004, paragraphs 45-52; Gratzinger and Gratzingerova v. Czech Republic (dec.), no. 39794/98, paragraph 73, ECtHR 2002-VII), “legitimate expectation” should be of a concrete nature and should be based upon legal provisions and legal acts. In the concrete case, the legitimate expectation of the selected candidates is based on the Law on PIK and the IA No. 1/2017, as well as on the notification of the PIK, with which they were announced the successful candidates, who were invited to sign the employment contracts.
48. The decision on the annulment of the recruitment procedure is an unjustified and unreasonable decision. The right to a reasonable decision is embedded as a general principle in the ECHR, which protects individuals from arbitrariness. The decision should contain sufficient justification in order to respond to the parties' procedural and substantive arguments (Ruiz Torija v. Spain, §§ 29-30). The decision on the annulment of the procedure, even if it is issued to address the appeals of dissatisfied candidates, it does not deal with the procedural and substantive aspects of the appeals raised by the dissatisfied candidates. 
49. The Ombudsperson expresses his concern that such unjustified and arbitrary actions, deviating from the norms that regulate certain procedures create legal uncertainty. Legal uncertainty implies a situation an individual creates an impression that his/her right may depend on any other act, however not on the law. 
50. A part of a fair trial is also considered the right to an effective remedy, a right guaranteed by the Constitution [Right to Legal Remedies], Article 32, according to which “Every person has the right to pursue legal remedies against judicial and administrative decisions which infringe on his/her rights or interests, in the manner provided by law”. The spirit of Article 32 of the Constitution is also followed in the Article 13 of the Law on General Administrative Procedure (see the principle of the right to legal remedies). The right to effective legal remedies is also set forth with the Article 13 of the ECHR, according to which: “Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.” 
51.  Effective settlement shall mean a required and functional court and administrative mechanism, in order to handle and decide on the allegations for breaches according to the domestic law. This principle is implemented for the breaches made by official persons during the performance of their duties. Effective settlement cannot be considered such when they are an illusion due to the general conditions in the country, when they are very bothersome for the person to whom the rights are breached or when the state does not provide their proper enforcement by the judicial authorities. Similarly, if a court refuses to consider substantive issues regarding an administrative action of an executive body, which it considers itself exercising its duties, the appeal cannot be considered as an effective remedy (Hasan and Chaush v. Bulgaria, ECtHR, 26 October 2000, paragraph 100). Also, if an administrative body does not enforce a decision in favour of an interested party, the objection in court becomes an ineffective solution (ibid., Paragraph 101). The state has the burden of proof to prove that the solution is effective (ibid., Paragraph 102).[footnoteRef:2] [2:  Handbook for Monitoring Administrative Justice, OSCE, Tirana, February 2015, page 49] 

52. The decision for the annulment of the recruitment procedure demonstrates the failure of the authorities, in this case the Minister of the MIA and the Chief Executive Officer of PIK, to be objective and impartial in exercising their functions, thus stating that there was an interference on the rights of successful candidates to establish a work relationship guaranteed by Article 49 of the Constitution. 
53. This finding finds support in the annulment decision in its enacting clause, stating that the decision among others was taken “at the request of the Minister of Internal Affairs”.  
54. The Ombudsman points out that the state in certain cases has the right to intervene in the guaranteed rights, but any interference or restriction of these rights can be done “by law only”, even when these have “legitimate purposes” which are “indispensable for a democratic society”.  
55. It is not apparent, from the legal provisions analysed above, that the authorities have been given the power to intervene in the rights guaranteed. Therefore, it can be said that the actions regarding the annulment of the recruitment procedure not only represent interference, but these interventions are in contradiction with the law and exceed the powers given to the Minister of MIA and the Chief Executive of PIK.
56. According to the Constitution, the Ministries and other executive bodies perform functions within the competences of the Government. One of these functions is making decisions, issuing legal acts or regulations, necessary for law enforcement. While the decision for the annulment of the recruitment procedure at the final stage of this procedure hampers the implementation of the law.
57. The Ombudsman therefore considers that the decision of the Minister of the MIA for the annulment of the signing of contracts with the successful candidates and the request of the Minister of the MIA for issuing the decision by the Chief Executive of PIK for the annulment of the recruitment process, dated 29  December 2017, constitute acts that violate:
· The right of candidates to work and to exercise the profession;
· The right to a fair and impartial trial; and
· The right to effective legal remedies  
Based on the ascertainment and in compliance with Article 135, paragraph 3 of the Constitution of the Republic of Kosovo and Article 16, paragraph 4 of the Law No. 05/L-019 on Ombudsperson, the Ombudsman:
Recommends:
1. Minister of Internal Affairs, shall withdraw the request by which requested the Chief Executive to annul the recruitment process in PIK.
2. The Chief Executive Officer of the Police Inspectorate of Kosovo, in accordance with its responsibilities defined by the Law on Police Inspectorate of Kosovo and in accordance with the Law on General Administrative Procedure, shall undertake actions for the annulment of the Decision no. 01/112/2754/1, dated 29 December 2017; and
3. Ministry of Internal Affairs shall refrain from interventions in organizing and hiring staff and from making decisions on issues pertaining to the functions of PIK.
Pursuant to Article 132, paragraph 3 of the Constitution of the Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law no. 05/L-019 on Ombudsperson (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions, . . . must respond within a prescribed time period. The answer should contain written reasoning regarding actions undertaken about the issue in question”), we kindly ask you, to inform us of the actions taken regarding the matter in question.

Sincerely yours,
Hilmi Jashari
58. Ombudsperson
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