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August 16, 2010

Mr. Jakup Krasniqi 

The President of the National Assembly of Kosovo
Ex- Officio no. 170/2010

                                                              Regarding
The Decision of the Prishtina University Senate to restrain the age for recruitment of the professors without academic experience   
The Ombudsperson initiated ex-officio investigation on 24th of May 2010 based on the information obtained from an article published in the newspaper “Koha ditore” on the 19th of May 2010, dealing with the age restriction as a criterion for the first time recruitment of the teachers at the University of Prishtina (UP).
Based on the information obtained during the course of the investigation concerning this case, the Senate of the University of Prishtina by the Decision no. 1/499, dated 25th of May 2010 decided that the University professors recruited for the first time must be under the age of 50, and that such requirement must be the fundamental condition in recruiting the professors at the University of Prishtina. 
The Senate of the University of Prishtina justified this decision reasoning that the people older than 50 years accommodate in the teaching process with difficulties and that given the educational experience they cannot be suitable to work as professors. 
Taking into account the Decision no. 1/499, date 25th of May 2010 issued by the Senate of University of Prishtina which restrains the recruitment age for the professors at the University of Prishtina and taking into account that the legal age for employment in the Republic of Kosovo based on the Article 3.1 of the Essential Law on Labour is eighteen (18), while the age of retirement is sixty-five (65), I consider that the age limitation in this case is a discriminating act and such decision is in contradiction to domestic legal norms and in contradiction with the following International instruments:

Article 24 of the Constitution of the Republic of Kosovo:

 1. All are equal before the Law.  Everyone enjoys the right to equal legal protection, without discrimination. 
2. No one shall be discriminated against on grounds of race, colour, tender, language, religion, political or their opinion, national or social origin, relation to any community, property, economic and social, sexual orientation, birth, disability or their personal status.
Article 49 of the Constitution of the Republic of Kosovo:

1. The right to work is guaranteed.  

             2. Every person is free to choose his/her profession and occupation.
Article 14 of the European Convention on protection of the Human Rights and basic freedoms (KEDNJ):

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or their opinion, national or social origin, association with a national minority, property, birth or any their status. 
Article 26 of the International Covenant on Civil and Political Rights (INCPR) adopted on the 16th of December 1996 by General Assembly Resolution 2200A (XXI):
All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 
Article 2.2 of the UNMIK Regulation no. 2001/27, date 8th of October 2001 on Essential Labour Law in Kosovo which in the respective part states:  
 Discrimination in employment and occupation is prohibited.(...)

The term discrimination includes any distinction, exclusion or preference made on the basis of race, colour, sex, religion, age, family status, political opinion, national extraction or social origin, sexual orientation, language or union membership which has the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation.

Article 3.2 of the UNMIK Administrative Direction no. 2003/2 which fulfils the Regulation no. 2001/36 on Kosovo Civil Service: 

The minimum age for employment in the Civil Service is eighteen (18) years

and the age of retirement is sixty-five (65) years.
The Anti-Discrimination Law adopted by the National Assembly of Kosovo on 30th of July 2005 (Law no. 2004/32):
(...) 

“The regulation of the issues dealing with non-discrimination is based on these principles::

The principle of equal treatment shall mean that there shall be no direct or indirect discrimination against any person or persons, gender, age,
(...) 

a) Direct discrimination shall be taken to have occurred where one person is treated less favourably than another is, has been or would be treated in a comparable situation based on one or more grounds such as those stated in Article 2(a);
(...).

This Law shall apply to all natural and legal persons as regards both the public and private sectors, including public bodies, in relation to any action or inaction which violates the right or rights of any natural or legal person or persons, to:
“Conditions for access to employment, self-employment and to occupation, including selection criteria and recruitment conditions, whatever the branch of   activity and at all levels of the professional hierarchy, including promotion”
The statute of the University of Prishtina:
Article 181 

The requirement for appointment and promotion to any grade of academic staff shall be the possession of appropriate qualifications and experience relevant to the position.
Article 182 

(1) For promotion to Full Professor of an academic unit the applicant must fulfill the following

qualifications:
1. Hold a Doctorate or equivalent;

2. Demonstrate a high level of academic competence and scientific experience in the

subject, proven by:

a. a significant number of key monographs, textbooks and publications with at least five being published and reviewed in international scientific or artistic journals;

b. active participation in international conferences;

c. in case of the Faculty of Arts having produced renowned artistic works or

public presentations and having notably contributed to the development of

culture and arts;

d. long-standing experience in basic and applied project research;
3. Have established proof of high educational and pedagogic skills through reasonable

practice;

4. Show convincing evidence of academic leadership;

5. Proven mentorship for postgraduate and doctoral studies.

(2) All candidates, who fulfill these criteria, shall be invited by the assessment commission to

give a public presentation on their experience and scholarship in the scientific field.

(3) The acquisition of title and the duration of employment is for a period of 4 years and can be renewed for an indefinite period of time

.Article 183 

(1) For promotion to Associated Professor the applicant must fulfill the following qualifications:
1. Hold a Doctorate or equivalent;

2. A selected number of monographs and publications being published in scientific or

Artistic journals with at least three key publications published and reviewed in

International journals;

3. In case of the Faculty of Arts having produced genuine artistic works or public

Presentations;

4. Have demonstrated good performance in teaching;

5. Produced evidence of scholarly work and mastery of the subject in the respective

field.
(2) All candidates who fulfill these criteria shall be invited by the assessment commission for a public presentation of the results achieved in their scientific work.

(3) The acquisition of title and the duration of employment are for a period of 4 years.

The Ombudsperson emphasizes that the right to be free from all kinds of discrimination constitutes on of the fundamental principles of the Human Rights.  The concept of discrimination and equality in accordance with the known International Instruments on Human Rights were included in the Article 14 of the European Convention on Human Rights and in the Article 26 of the International Covenant on Civil and Political Rights. 
The above-mentioned International Instruments on Human Rights were included also in the Constitution of the Republic of Kosovo. During the implementation of the above-mentioned Instruments, the Ombudsperson finds that the discrimination based on the age happens when a person based on his/her age is treated less favourably than another person of the same age under the same or similar circumstances.  The Ombudsperson also reminds that according to UNMIK Administrative Direction no. 2003/2 which fulfils Regulation no. 2001/36 on Kosovo Civil Service “The minimum age for employment in the Civil Service is eighteen (18) years and the age of retirement is sixty-five (65) years”.  
Based on the above-mentioned it’s understandable that all persons of the age between 18 and 65 years old can be employed in the civil service and that their recruitment may be based only on the purpose and criteria of employment. There should be no differences between the candidates in a discriminatory manner. 

The Ombudsperson finds that the differences in treatment based on the age should not constitute discrimination if there exists reasonable purpose including the legitimate employment policy, Labour market and for the purposes of the professional training.  

In relation to the case concerned the Ombudsperson considers that it’s necessary to analyse the issue, because the Senate of the University of Prishtina found as a reasonable issuing a Decision on age limitation for the recruitment of the professors at the University of Prishtina which is in contradiction with the Articles 181-183 of the Statute of the University of Prishtina.  The justification of this action cannot be considered as a non-discriminating act.  

In the case concerned, the Ombudsperson concludes that Decision no. 1/499, dated 25th of May 2010 of the Senate of University of Prishtina not to recruit the professors who are older than 50 years old is unreasonable and illegal, in contradiction with the Articles 24 and 49 of the Constitution of the Republic of Kosovo, Article 26 of the International Covenant on Civil and Political Rights, Article 14 of the European Convention on Human Rights, Essential Labour Law, Anti-Discrimination Law adopted by the National Assembly of Kosovo, as well as in contradiction with the Articles 181-183 of the Statute of the University of Prishtina.  

For this purpose, in accordance with the Article 4.1 (e), (g) of the UNMIK Regulation no. 2006/06 on the Ombudsperson Institution in Kosovo issues the following, 

RECOMMENDATION

1. The Assembly of Kosovo shall require all Public Institutions in the Republic of Kosovo to end discriminating treatment regarding employment based on the age.  
2. The Senate of the University of Prishtina shall review Decision no.1/499, dated 25th of May 2010 and should respect legal norms related to prohibition of discrimination on employment based on the age.
3. The Ombudsperson should get informed on the taken measures as a response to this recommendation in accordance with the Article 4.10 of the UNMIK Regulation no. 2006/06 on the Ombudsperson Institution in Kosovo.  
By hoping that the National Assembly of Kosovo will require adjustment of this issue, we already thank you for Your understanding and attention.  
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Sdmi Kurteshi
Ombudsperson




Copies: Mr. Hashim Thaqi, the Prime Minister of the Republic of Kosovo. 

             Mr. Enver Hoxhaj, Minister of Education, Sciences and Technologies.

             Mr. Mujë Rugova, Rector of the University of Prishtina.
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