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REPORT WITH RECOMMENDATIONS 
Ex officio no. 49/2021

Report on the rights of single mothers (parents) in Kosovo regarding the recognition of annual leave for additional two (2) working days for single parents, for which they are entitled to under Law No.03/L-212 on Labour of the Republic of Kosovo.
To: 

Mr. Skender Reçica, Minister of Labour and Social Welfare
Mr. Habit Hajredini, Director of the Office of Good Governance
Mr. Ekrem Kastrati, Chief Inspector of the Labour Inspectorate
Prishtina, on ... March  2021

I. PURPOSE OF THE REPORT
1. This report aims at addressing the issue of non-recognition of annual leave for additional two (2) working days for single parents in accordance with Article 32 of Law No. 03/L-212 of Labour of the Republic of Kosovo.
II. COMPETENCIES OF THE OMBUDSPERSON 
2. In accordance with Article 132 of the Constitution of the Republic of Kosovo (hereinafter referred to as the Constitution), the Ombudsperson: ''monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities''. In accordance with this and paragraph 3 of this Article: Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”. 
3. Further, Law no. 05/L-019 on Ombudsperson (hereinafter referred to as Law on the Ombudsperson), in Article 16 paragraph 1 stipulates the following: ''The Ombudsperson has the power to investigate complaints received from any natural or legal person related to assertions for violation of human rights envisaged by the Constitution, Laws and other acts, as well as international instruments of human rights, particularly the European Convention on Human Rights, including actions or failure to act which present abuse of authority''. 
4. Also, based on Article 16 par. 4: ‘’The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights”. 
5. Furthermore, based on Article 18, par. 1.1 ''the Ombudsperson has the responsibility to investigate alleged violations of human rights and acts of discrimination, and be committed to eliminate them'', as well as in accordance with par. 1.2. ''to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases''
III. CASE CIRCUMSTANCES
1. Based on the information received from the OIK, the Ombudsperson opened the investigation on the violation of the right of single mothers (parents) in Kosovo regarding the recognition of annual leave for additional two (2) working days for single parents, for which they are entitled to under Law on Labour No.03/L-212 of the Republic of Kosovo with case number OIK 49/2021.
2. The Ombudsperson has monitored the implementation of Law no. 03/L-212 on Labour of the Republic of Kosovo, by collecting information.
3. On 26 February 2021, the Ombudsperson received information from the Labour Inspectorate that they have not received any complaint from employees for non-implementation of Article 32 of Law No. 03/L-212 on Labour of the Republic of Kosovo.
IV. CONSTITUTIONAL AND LEGAL BASIS
6. Constitution of the Republic of Kosovo, Article 24, 

Equality before the law
1. “All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination.” 
2. “No one shall be discriminated against on grounds of race, colour, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status”.
3. “Principles of equal legal protection shall not prevent the imposition of measures necessary to protect and advance the rights of individuals and groups who are in unequal positions. Such measures shall be applied only until the purposes for which they are imposed have been fulfilled”.

While Article 49 of the Constitution stipulates:

Right to Work and Exercise Profession
1. “The right to work is guaranteed.2. Every person is free to choose his/her profession and occupation”

7. Law No.03/L-212 on Labour
Article 5 Prohibition of all Forms of Discrimination 

1.”Discrimination is prohibited in employment and occupation, […] training […]terms and conditions of employment, […]or other matters arising out of the employment relationship and regulated by Law and other Laws into force”. […] 3. “It is not considered discrimination, any distinction, elemination or giving priority, relation to any designated place of work, based on certian criteria required for that job”. […].
Article 32 
“[...] Mothers with children up to three (3) years of age and single parents as well as persons with disabilities are entitled to additional two (2) working days off”. 
V. LEGAL ANALYSIS 
7. The Constitution of Kosovo, as the highest legal act, protects and guarantees fundamental human rights and freedoms, therefore it is in the interest of the functioning of the rule of law and its practical implementation. The Constitution explicitly states that it is the duty of all authorities to respect the rights and freedoms of others, this principle is imperative and must be respected by all. 
8. The Constitution explicitly guarantees the equality of all persons before the Constitution and the law, the right of everyone to equal legal protection without discrimination, and prohibits any discrimination on any listed grounds, but also adds the ground of any other personal status not explicitly mentioned in this article.
1. In this regard, the Ombudsperson Institution recalls the following constitutional legal provisions of the Republic of Kosovo:
 [...]

“Article 24 [Equality Before the Law]

1. All are equal before the law. Everyone enjoys the right to equal legal protection without discrimination.

2. No one shall be discriminated against on grounds of race, color, gender, language, religion, political or other opinion, national or social origin, relation to any community, property, economic and social condition, sexual orientation, birth, disability or other personal status.

3. Principles of equal legal protection shall not prevent the imposition of measures necessary to protect and advance the rights of individuals and groups who are in unequal positions. Such measures shall be applied only until the purposes for which they are imposed have been fulfilled’’ 

14. The Ombudsperson states that according to decisions of the European Court of Human Rights (ECHR), "the right not to be discriminated against is violated when employers treat people unequally [...] without providing objective and reasonable justification. In order for such a justification to be "objective and reasonable", two steps must be taken: First, there must be a "legitimate aim" for the inequality in question and second, there must be a "reasonable ratio of proportionality" between the means used and the objective to be achieved. "
13. The Ombudsperson states that discrimination in the field of labour is also prohibited by the Law on Labour, while the Umbrella Law on Protection against Discrimination has established a comprehensive framework for protection against discrimination, which prohibits direct and indirect discrimination in employment on any grounds, for all actors who have violated, violate or may violate the rights of any person, in particular when dealing with Law on Labour, including the right to annual leave for additional two (2) working days for single mothers.

14. Law No. 03/L-212 on Labour

Article 32 of the Law on Labour stipulates that: “[...] Mothers with children up to three (3) years of age and single parents as well as persons with disabilities are entitled to additional two (2) working days off”.

14. The Ombudsperson points out that the right to work is also guaranteed by international agreements and instruments, which are directly applicable in Kosovo and take precedence over the laws of Kosovo. Therefore, the obligation to respect this right requires the avoidance of measures that hinder or prevent the enjoyment of the right to leave which is part of the right to work.

2. Whereas, Article 14 (Prohibition of discrimination) of the European Convention on Human Rights stipulates that:

,,The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status:’’

VI. CONCLUSIONS OF THE OMBUDSPERSON 

15. The Ombudsperson finds that, according to Article 32 of the Law on Labour, mothers with children up to three (3) years of age as well as single parents and persons with disabilities are entitled to additional two (2) working days off.

16. The Ombudsperson finds that discrimination in the field of labour is also prohibited, among others, by the Law on Labour, and the non-implementation of this law in each article, including Article 32, is considered discrimination. 
The Ombudsperson Institution, based on the facts collected and the analysis of local laws and of the Constitution, finds that the non-implementation of Article 32 of the Law on Labour by employers is a violation of Law No. 03/L-212 on Labour, therefore, 

RECOMMENDS:

· The Labour Inspectorate:

To monitor the implementation of Article 32 of Law No. 03/L-212 on Labour which defines the right to additional two (2) working days off for mothers with children up to three (3) years of age as well as single parents and persons with disabilities.

· The Ministry of Labour and Social Welfare: 

To provide, in the legislation, a precise definition of a single parent.

Pursuant to Article 132, paragraph 3 of the Constitution of the Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of Law No. 05/L-019 on Ombudsperson ("Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions, including disciplinary measures, must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), please kindly inform us of the actions you will take in relation to this issue.

Best regards,

Naim Qelaj

Ombudsperson
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