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RECOMMENDATION REPORT 
Ex officio

Case No. 206 /2019

With regard to prevention of child marriages 
For:
Mrs. Vjosa Osmani, Speaker 
The Assembly of Republic of Kosovo 
Prishtinë, 12 August 2020
Purpose of the Report 
1. Purpose of this Recommendation Report is to recommend to Kosovo Republic Assembly amendment and supplementing of Article 16, paragraphs 2 and 3, of the Law no. 2004/32, Family Law of Kosovo, Official Gazette of the Provisional Institutions of Self-Government in Kosovo / Prishtina: year I / no. 4/01 September 2006
 (hereinafter: the Family Law), which in certain circumstances allows the marriage of children even from the age of sixteen. This Report justifies the necessity of amending the Family Law in relation to international standards for protection of human rights, in this specific case, protection of children's rights.
2. The Report provides specific and distinct recommendations regarding amendment and supplementing of Article 16, actually it suggests that paragraphs 2 and 3 of this Article are removed.
Legal bases 
3. The Ombudsperson, based on the Constitution of Republic of Kosovo
 (henceforward: Constitution) and the Law No. 05/L-019 On Ombudsperson
, Official Gazette of Republic of Kosovo / no. 16/26 June 2015, Prishtinë (henceforth: Law on Ombudsperson), has the following powers and responsibilities:
3.1 “The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities (Article 132, paragraph 1, of the Constitution).
3.2 “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed (Article 135, paragraph 3, of the Constitution).
3.3 “(...) on his/her own initiative (ex officio), if from findings, ..., there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights;” (Article 16, paragraph 4, of the Law on Ombudsperson).
3.4 “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination (Article 18, paragraph 1, sub-paragraph 1.5, of the Law on Ombudsperson).
3.5 “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo;” (Article 18, paragraph 1, sub-paragraph 1.7, of the Law on Ombudsperson).
3.6 “to recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation.” (Article 18, paragraph 1, sub-paragraph 1.9, of the Law on Ombudsperson).
Facts and applicable provisions with regard to the issue 
4.  In September 2006 the Family Law has been promulgated. 
5. Family Law regulates engagement, marriage, relations between parents and children, adoption, custody, protection of children without parental care, family property relations and special court procedures for disputes of family relations.
6.  Article 16 of the Family Law (Conditions for Entering into Wedlock) stipulates as follows:
“(1) A person who has not reached the age of eighteen shall not enter into wedlock. 

(2) Due to justifiable reasons, the competent court may allow wedlock for a minor person older than sixteen years upon his request, if it concludes that the person has reached the necessary physical and psychological maturity for exercising his marital rights and to fulfill his marital obligations.
(3) Prior to the decision, the court shall seek the opinion of the Custodian Body and shall hear the minor and his parents respectively the custodian. The court shall also hear the person with whom the minor intends to enter into wedlock and shall investigate other circumstances important for the decision.” 
7. On 20 March 2019, the Ombudsperson has initiated investigations on own initiative (ex officio) based on Article 16.4 of the Law on Ombudsperson.
8. On 19 March 2019, representatives of the Ombudsperson Institution took part in the meeting of the working group on Draft Civil Code, where among others, OI representatives posed the question to the respective Commission on what was the legitimate, justifiable and objective aim for granting the exception that provides the right to marry to an underage person older than 16 years. The respective Commission declared that there was no analysis of foreseen provisions, which followed practice existing for years, thus there was no obvious reason to change the marriageable age existing in the Kosovo Family Law No.2004/32.
Early marriages globally and in the Kosovo context 

9. Marriage is a formalized, binding partnership between consenting adults. However, child or early marriage is a global problem that cuts across countries, cultures, religions and ethnicities. The Joint General Recommendation No. 31 of the Committee on the Elimination of Discrimination against Women/General Comment No. 18 of the Committee on the Rights of the Child on harmful practices define child marriage in the following way: “Child marriage, also referred to as early marriage, is any marriage where at least one of the parties is under 18 years of age. A child marriage is considered to be a form of forced marriage, given that one and/or both parties have not expressed full, free and informed consent.”
10. According to UNICEF, child marriage affects young women and girls disproportionately. Namely as of March 2018, globally around 21% of young women were married before the age of 18, while 650 million women and girls who are alive today were married before the age of 18, each year 12 million girls under 18 are married, and it is expected that 150 million girls will marry before they turn 18 by the year 2030.

11. The Committee on the Elimination of the Discrimination against Women and Committee on the Rights of the Child in its joint general recommendation/comment
 states that child marriage is often accompanied by early and frequent pregnancy and childbirth.  Child marriage also contributes to higher rates of school dropout, especially among girls, forced exclusion from school and an increased risk of domestic violence, in addition to limiting the enjoyment of the right to freedom of movement.  
12. One of the arguments against early marriages is the occurrence and risk of intimate partner violence. It is estimated that girls who marry before 18 are more likely to experience intimate partner violence than their peers who marry later. Some reports suggest that underage girls are almost 50% more likely to have experienced either physical or sexual intimate partner violence than those married after age 18.
 In Kosovo, there are no data on domestic violence disaggregated by age, but actual incidence of domestic violence is as high as 68% for women.
 As with most global phenomena Kosovo remains no exception to the global trends. The same can be presumed for the prevalence of intimate partner violence in child marriages. Violence can lead to several risks, such as physical injuries, and mental health consequences. Violence in a child marriage can disempower the person and reduce their actions significantly, while the effects of intimate partner violence can be felt across generations, with negative impacts on children’s health and well-being as well as reinforcing the acceptability of violence. Not enabling the marriage below 18 years in Kosovo would no doubt have positive implications on reducing intimate partner violence.
13. Data on early marriages are also summarized in the Kosovo Gender Analysis: “In 2014, 95 girls under age 18 were married, 109 in 2015 and 63 in 2016. No underage boys were married during this period.”
According to this analysis precise statistical data on the extent of early marriage is unavailable as it is common for couples to marry before friends and family, but to wait to register the marriage officially for several years. It is very common for traditional marriages, including child marriages not to officially register for several years, or not at all.
14. In many parts of the world, individuals, girls, and boys can marry when they reach the age of majority, which in some of them is reached when they reach the age of 18. But in some other countries girls and boys can get married before the age of 18, if their parents or the court give their consent to the marriage. In Kosovo, the minimum age for marriage is 18 years old, while exceptionally girls and boys can marry as minors after the age of 16 with the approval of the court, which in the event of a decision will hear the parties and take opinions of relevant state bodies and institutions.
15. But in reality it happens that girls and boys get married even before reaching the minimum age for marriage. In Kosovo, for example, according to the Multiple Indicator Cluster Survey (MICS) in the Republic of Kosovo 2013-2014, carried out by the Kosovo Agency of Statistics, shows that the percentage of people aged 20-49 years who were first married or in union before the age of 18, is 10.0% for women and 1.0% for men. MICS at the same time was conducted for the Roma, Ashkali and Egyptian communities in Kosovo, according to which it turns out that 12% of girls from the Roma, Ashkali and Egyptian communities in Kosovo were married before the age of 15 and 43% before the age of 18. These data show that child marriages are present in Kosovo, especially in the Roma, Ashkali and Egyptian communities.
16. According to the Participatory Action Research 
, about 217 young people in the Prizren region, mainly from the Roma, Ashkali and Egyptian communities, were interviewed in relation to early marriages, in which case the average age of marriage of the interviewed young people was 18.8 years, the lowest age 14 years old, while the highest 28 years old. Nearly 34% of the interviewed youngsters got married before turning 18 years old.  
17. According to this research, when asked about the reasons for early marriages in their communities, the respondents listed the following: economic situation, mentality, lack of awareness, customs and tradition, love, etc. Only half of the surveyed youngsters have decided themselves or together with their partners to get married, while for the others this was done by their parents or families. 
18. Despite the lack of topic-specific research, according to UNFPA these early marriages seldom face domestic violence, divorce, unwanted pregnancies, school dropouts and problems with employment. Even though early marriages have negative impact for both parties, they have a more negative impact on life of young girls. This is especially the case because early marriages are more prevalent among young girls and that this impacts on their decision-making power and exposing them to risks of domestic violence and sexual abuse.

19. According to studies, these marriages are rarely registered in the relevant institutions where most are not crowned in the municipality, but only organize traditional ceremonies and also do not have marriage certificates. As a result, these marriages remain far from institutional and legal oversight and protection. Further, a report conducted by the Network of Roma, Ashkali and Egyptian Women’s Organizations in Kosovo (NRAEWOK) argued that child marriage among the RAE communities should not be attributed to tradition only, but also to the failure of mechanisms and institutions to implement the law, failure to provide support and solutions for such issues, and a lack of expertise on the subject of child marriage to provide solutions.
 Thus, it is extremely important that Kosovo legislation is consistent and comprehensive, is focused on human rights and takes full account of the best interests of children, in order to prevent early marriages, as well as anticipating of taking clear steps in order to prevent and eliminate such issues.
20. Early marriages in Kosovo mainly affect young women, who face discrimination and negative circumstances, such as: interrupting their schooling to take responsibility for household chores, thus disabling their future employment prospects; health issues related to early pregnancies; as well as domestic violence or sexual abuse within unequal relationships.
 
Legal instruments and case analyses 
21. According to Article 37 of the Constitution, based on free will, everyone enjoys the right to marry and the right to have a family as provided by law. Further, the Constitution recognizes between spouses in marriage as well as in dissolution of marriages. Further, Constitution in Article 50, paragraph 1, stipulates: “Children enjoy the right to protection and care necessary for their wellbeing”. The same Article continues further with paragraph 4: “All actions undertaken by public or private authorities concerning children shall be in the best interest of the children.” The right to marry is defined and protected by various international human rights instruments, which are directly applicable in Kosovo through Article 22 of the Constitution and as such is binding on all. It can be seen that all these instruments give a special emphasis to giving consent to marriage and the minimum age when a person can enter into marriage, so that it is legal and protected as a human right. Thus, all foreseen legislative solutions in Kosovo should take into account these instruments as interpreted by the bodies of the agreements that monitor their implementation.
22. The CRC does not explicitly prohibit child marriage, but relates it primarily to the right to free expression, protection from abuse, and among others, protection from harmful traditional practices. According to CRC a child means “Every human being below the age of eighteen years, unless, under the law applicable to the child, majority is attained earlier.” While child marriage is not referred to directly in the CRC, The Committee on Child’s Rights (Committee) has stated that minimal marriageable age must be 18 years old, both for girls and boys. CRC adheres to its provisions, including those relating to the marriage of children, on the principle of "the best interests of the child". Article 3 states that the best interests of the child “shall be a primary consideration” in all actions concerning children. From this it derives that child marriages cannot be in the best interest of the child, additionally empirical data show that early marriages have negative consequences for girls because they are often exposed to violence, divorce, school dropout and poverty. Apart the principle of “the best interest of the child”, CRC contains other provisions as well for protection of rights of the child at risk for marriage such as Article 2, 13, 24 and 28. Article 2 gives children the right to be free from discrimination and requires States parties to ensure “all appropriate measures” to ensure that they shall be protected from discrimination. Child marriages are considered a form of gender-based discrimination that disproportionately affects women and girls. Article 13 protects child’s right to seek, receive and impart information and ideas of all kinds, therefore the right to freedom of expression, except in cases involving respect for the rights or reputation of others, for the protection of national security, public order, public health or morals. Article 24 (1) emphasizes the right of child to “the enjoyment of the highest attainable standard of health”, while Article 24 (3) gives important answers to the phenomenon of child marriage according to which: “States Parties shall take all effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children.” Article 28 refers to the protection of children's right to education, which is also important, because empirical data also show that child marriage almost always results in dropping out of school and failing to achieve higher levels of education. It should be noted that the Committee has recognized the negative impact of marriage on the health, education and social development of children, and has therefore called on States parties to take steps to combat child marriage. The Committee also recommended that the phenomenon of child marriage be approached through the principle of the best interests of the child and seeking the protection of the rights of the child to free expression, freedom from abuse and freedom from harmful traditional practices.
23. As often stated by international bodies, after marriage, children’s access to formal, and even non-formal education is severely limited because of domestic burdens, childbearing, and family pressures as well as social norms that view marriage and schooling as incompatible. Furthermore, a recent UNICEF study has reconfirmed the theory that girls who have a secondary education are less likely to marry.
 A World Bank Report has estimated that child marriage is the key reason for the dropping out of school for girls and boys under the age of 18. Importantly, estimates also suggest that increasing girls’ education is one of the best ways to avoid child marriage. Each year of secondary education may reduce the likelihood of marrying as a child or having a first child before the age of 18 by 6%.
. The lack of education is both the cause and effect of child marriage, however it is also seen as a solution to eliminating child marriage. Statistics in Kosovo show gender disparities when it comes to education, especially secondary. In primary and lower secondary education in 2010 there were 146.873 girls compared to 159.426 boys, in upper secondary 47.242 girls and 57.564 boys, and in upper secondary special 38 girls and 56 boys.
 There are no reliable data on school dropout, but anecdotal evidence shows that it is higher for girls and among Roma, Ashkali and Egyptian communities in Kosovo.
 It is often assumed that child marriage is one of the prevalent reasons for school dropout.
24. In its general comment No. 4, UN Committee on the Right of the Child: “Strongly recommends that States parties review and, where necessary, reform their legislation and practice to raise the minimum age for marriage with and without parental consent to 18 years, for both girls and boys.”

25. In 2012, the Committees on the Rights of the Child and on the Elimination of Discrimination against Women, together with the Special Representative of the Secretary-General on Violence against Children, issued a joint statement calling on States to increase the age of marriage to 18 years for both girls and boys without exception, and stated that child marriage could not be justified on traditional, religious, cultural or economic grounds.
 
26. Most recently in 2016, the Committee on the Rights of the Child in the General Comment No. 20 (2016) on the implementation of the rights of the child during adolescence, reminded states of the obligation to recognize that persons up to the age of 18 years are entitled to continuing protection from all forms of exploitation and abuse and reaffirmed that “the minimum age limit should be 18 years for marriage.”
 

27. The CRC is directly applicable in Kosovo and that any action of state bodies must be in full compliance with its goals.
28. Family Law of Kosovo, the aforementioned Article 16, in first paragraph defines the minimal age for entering into wedlock, as a condition for entering into wedlock in Kosovo. According to this provision, the minimum age for marriage is the age of maturity, which is 18 years of age of the person who wants to marry. While paragraphs 2 and 3 of the same Article provide the circumstances and actions to determine these circumstances, according to which the court may allow avoidance from the application of paragraph 1, respectively allow the marriage of a person younger than 18 years. According to paragraph 2, permission by the court can be made only for minors older than sixteen years of age and for “reasonable” reasons. 
29. Child and early marriage is now widely recognized as a form of gender-based discrimination which disproportionately affects women and girls, since statistics show that the early marriages are far more common among girls, which is, as stated earlier, also the case in Kosovo. The 1979 Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) in Article 16 states that women have equal rights with men to freely choose a spouse and to enter into marriage only with their free and full consent; men and women have the same rights and responsibilities during marriage and at its dissolution; they have equal rights regarding their children and equal rights to administer property without interference. Further, paragraph 2 of Article 16 foresees that the engagement and the marriage of a child shall have no legal effect.
30. The UN Committee on the Elimination of Discrimination against Women is the body of independent experts that monitors the implementation of the CEDAW. General Recommendation 21 of the CEDAW Committee
 recalls the wording of the Article 16 CEDAW and reminds that in the context of the Convention on the Rights of the Child, a child is every human being below eighteen years unless the majority is attained earlier under the law applicable to the child. Notwithstanding this definition, the Committee considers: “That the minimum age for marriage should be 18 years for both man and woman. When men and women marry, they assume important responsibilities. Consequently, marriage should not be permitted before they have attained full maturity and capacity to act. According to the World Health Organization, when minors, particularly girls, marry and have children, their health can be adversely affected and their education is impeded. As a result their economic autonomy is restricted.”
 This not only affects women personally but also limits the development of their skills and independence and reduces access to employment, thereby detrimentally affecting their families and communities.  
31. The equality provisions of the CRC and CEDAW overlap and complement each other. Early marriage violates girls’ right to equality on the ground of sex and gender. The CEDAW obliges States parties to take “all appropriate measures, including legislation, to ensure the full development and advancement of women, for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental freedoms on a basis of equality with men.”
32. The European Convention for the Protection of Human Rights and Fundamental Freedoms protects the right to marry in Article 12, stipulating that men and women of marriageable age have the right to marry and found a family, according to the national laws governing the exercise of this right. Resolution 1468 (2005) of the Council of Europe (CoE) Parliamentary Assembly
 recalls the further provision in the Article 12 for the exercise of the right to marry to be governed by national law. CoE Parliamentary Assembly Resolution 1468 (2005) defines child marriage as the union of two persons at least one of whom is under 18 years of age. According to this Resolution, child marriage is prejudicial to children’s physical and psychological welfare, and may be prejudicial to children's access to education and their intellectual and social development, in that they restrict their horizon to the family circle. The Resolution stresses the need to take the requisite legislative measures to prohibit child marriage by making 18 years the minimum marriageable age. The CoE Assembly urges the national parliaments of the Council of Europe member states to: “Fix at or rise to 18 years the minimum statutory age of marriage for women and men.” 
33. In July 2015, UN Human Rights Council unanimously adopted a resolution to strengthen efforts to prevent and eliminate child, early and forced marriage.
 The Resolution recognizes child marriage as a violation of human rights “that prevents individuals from living their lives free from all forms of violence” and that has “wide ranging and adverse consequences on the enjoyment of human rights, such as the right to education, the right to the highest attainable standard of health, including sexual and reproductive health.” The Resolution also recognizes child marriage as a “barrier to sustainable development” that “helps to perpetuate the cycle of poverty.” UN General Assembly also adopted a number of resolutions on child, early and forced marriage,
 which call upon states “to develop and implement comprehensive and coordinated responses and strategies to prevent and eliminate child, early and forced marriage.”
 Further, states are urged “to enact, enforce and uphold laws and policies aimed at preventing and ending child, early and forced marriage” and “to enact, enforce and uphold laws concerning a minimum age of marriage, to monitor their application and to progressively amend laws with lower minimum ages of marriage and/or ages of majority to 18.” 
 
34. Universal Declaration of Human Rights, which based on the Constitution of Republic of Kosovo is directly applicable in Kosovo, in Article 16 stipulates: “1 Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution”. Further according to paragraph 2. Marriage shall be entered into only with the free and full consent of the intending spouses 3. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.”
35. International Covenant on Civil and Political Rights 
, (ICCPR) in Article 23, stipulates: “1. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State. 2. The right of men and women of marriageable age to marry and to found a family shall be recognized. 3. No marriage shall be entered into without the free and full consent of the intending spouses. 4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of dissolution, provision shall be made for the necessary protection of any children.”
36. International Covenant on Economic, Social and Cultural Rights, in Article 10, points out that marriage must be entered into with the free consent of the intending spouses. The Committee on Economic, Social and Cultural Rights has recommended that the minimum legal age of marriage to be 18
 and further elaborated on the concerns by saying that the practice of early marriage has a negative impact on the right to health, education and employment.

37. On 4 July 2018, the European Parliament adopted a resolution on combating child marriage
. The Resolution contains over 20 international instruments that create the platform against early and forced child marriage. The Resolution states that child marriage is a form of forced marriage. Since children lack the ability to give full, free consent and to be informed about their marriage or that early and forced marriages are violation of children’s rights. It further states that no marriage will be legally valid without the full and free consent of both parties and not below the minimum age for marriage. The Resolution also calls on states to achieve the objectives of the 2030 Agenda for Sustainable Development.
38. Based on the 2030 Agenda and the Sustainable Development Goals, adopted by the United Nations on September 25, 2015, the Assembly of the Republic of Kosovo, on January 25, 2018, issued a Resolution 
 by which it adopted Sustainable Development Goals (or Agenda 2030) based on General Assembly Resolution A / RES / 70/1 adopted by 193 world leaders on 25 September 2015, and related to the World Conference Declaration of the Speakers of Parliaments, as the main points of reference on all policies for sustainable development.
39. 2030 Agenda for Sustainable Development,
 which includes Sustainable Development Goals which are the new leading point of the global development agenda, includes, among others, elimination of all harmful practices, such as child marriage and early and forced marriage (objective 5.3).
40. For this reason, the Ombudsperson, pursuant to the Constitution and international instruments, the Resolution with regard to combating child marriages, adopted by the European Parliament, as well as the Resolution of the Assembly of the Republic of Kosovo on the adoption of the Sustainable Development Goals, appreciates the necessity of amending the Family Law, in the spirit of the instruments and standards outlined above. 
41. The Ombudsperson, based on what has been stated above, pursuant to Article 135, paragraph 3 of the Constitution of Republic of Kosovo: “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.” Within the meaning of Article 18, paragraph 1.2, of the Law on Ombudsperson, the Ombudsperson: “(...) has the responsibility to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases; (…).” As well as paragraph 1.7 of this Article: “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in effect [...]
Therefore, the Ombudsperson 
RECOMMENDS 
The Assembly of Republic of Kosovo 
· Amending and supplementing of Article 16, paragraphs 2 and 3, of the Law no. 2004/32, on Family Law of Kosovo, actually deletion of paragraphs 2 and 3 of Article 16. 
Pursuant  to Article 132, paragraph 3, of the Constitution of Republic of Kosovo  (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law No.05/L-019 on Ombudsperson, (“Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions … must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken regarding this issue. 
Warmly submitted,

Hilmi Jashari

Ombudsperson
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