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OMBUDSPERSON’S LEGAL OPINION IN THE CAPACITY OF FRIEND OF THE COURT (AMICUS CUIRAE)
Court of Appeals 
Basic Court in Prishtina 
Basic Court in Pejë
Basic Court in Mitrovicë
Ex-officio No.148/2020

Regarding legal identity of unregistered persons
Prishtinë, 11 August 2020

Purpose of the report 
1. This Legal Opinion in the capacity of friend of the court (amicus curiae) in court proceedings, with regard to human rights, equality issues and protection against discrimination concerns to drawing attention of public / state institutions (courts) in handing with and taking measures within the legal powers and responsibilities in accelerating proceeding of parties with respect to accomplishment of the basic human right such as legal identity for unregistered persons.

2. Therefore, for this purpose, the Ombudsperson, presents this legal opinion in the capacity of a friend of the court (amicus curiae) to .the Court of Appeals, the Basic Court in Prishtina, the Basic Court in Peja, the Basic Court in Mitrovica, 
Legal bases 
3. Ombudsperson, according to the Constitution of Republic of Kosovo
 (hereinafter: Constitution) and according to the Law No. 05/L-019 on Ombudsperson, Official Gazette of Republic of Kosovo/no.16/ 26 June 2015
, Prishtinë (henceforward: Law on Ombudsperson), among others, has the following competencies and powers:
3.1. The Ombudsperson monitors, defends and protects the rights and freedoms of individuals from unlawful or improper acts or failures to act of public authorities (Article 132, paragraph 1, of the Constitution):

3.2. The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed (Article 135, paragraph 3, of the Constitution);
3.3. The Ombudsperson may appear in the capacity of the friend of the court (amicus curiae) in judicial processes dealing with human rights, equality and protection from discrimination (Article 16, paragraph 9, of the Law on Ombudsperson);

3.4. To publish notifications, opinions, recommendations, proposals and his/her own reports (Article 18, paragraph 1, sub-paragraph 1.6, of the Law on Ombudsperson).
Facts and case circumstances 
4. On 25 February 2020, the Ombudsperson, pursuant to Article 16, paragraph 4, of Law no. 05 / L-019 on Ombudsperson, has initiated “ex officio” investigation regarding the legal identity of unregistered persons.

5. The Ombudsperson, based on the information received in the field as well as complaints received from citizens, has identified some individuals without legal identity, who cannot have access to basic human rights. Until publication of this legal opinion, 23 individuals of different ages are awaiting for the solution in front of the courts. 
6. On 4 May 2020, the Civil Rights Program Kosovo (CRP/K)
 has submitted a request, through which it has informed the Ombudsperson Institution for procedure extension on reviewing and deciding on claims submitted to the relevant competent courts.
7. Among others, CRP / K is a local Non-Governmental Organization that provides free legal aid to vulnerable groups of the population of the Republic of Kosovo and is a partner of UNHCR in legal aid programs.
8. CRP / K in exercising the right to provide free legal aid and representation of the parties has submitted a significant number of civil and administrative claims in the Basic Courts and the Court of Appeals, and the decision for these cases have not been brought yet according to references, as follows:

8.1 Basic Court in Peja - Klina Branch, Department of Civil Affairs: C.nr-621/19; 

8.2 Basic Court in Mitrovica, Department of Civil Affairs: C.699 / 19, C.nr.41 / 19, C.nr.121 / 19, C.nr.202 / 19, C.nr.189 / 16;

8.3 Basic Court in Prishtina, Department of Civil Affairs: C.nr.2356 / 2018, C.nr.2290 / 17, C.nr. 2692/19; 
8.4 Basic Court in Prishtina - Gracanica Branch: C.nr.98 / 16; 

8.5 Basic Court in Gjilan, Department of Civil Affairs: C.nr.709 / 18;
8.6 Basic Court in Prishtina - Department for Administrative Affairs: A.nr.1380 / 19, A.nr.2679 / 19;

8.7 Court of Appeals in Prishtina, Department of Administrative Affairs: A.nr.1735 / 17;

8.8 Court of Appeals in Prishtina, General Department: C.nr.69 / 19, C.nr.92 / 18, C.nr.541 / 18. 
9. Exercise of basic rights have been prolonged to the parties in the above-mentioned references, such as: civil registration and obtaining personal civil documents (civil status certificates and identity cards, etc.) of the Republic of Kosovo, guaranteed by national legal acts (Law on Civil Status, no.04 / L-003; Law on Citizenship of Kosovo, no.04 / L-215: Law on Identity Card, no.05 / L-015; Law on Family of Kosovo, no. 2004/32 etc. ) as well as international instruments on human rights and freedoms, which are directly applicable in Kosovo according to Article 22 of the Constitution. This situation makes these people legally "invisible" and denies them from their enjoyment of economic, political, cultural and other basic human rights. 

10. Most of identified persons belong to vulnerable ethnic groups who live in the territory of the Republic of Kosovo, since the time of birth without personal documents from the civil status, actually civil registration or identity card. So, these persons are facing difficulties at the administrative level in the first and second instance, as well as in judiciary, in realization of their fundamental right, registration of birth and citizenship.
Relevant legal instruments 
11. Constitution in Article 14 (Citizenship) stipulates: “The acquisition and termination of the right of citizenship of the Republic of Kosovo are provided by law”.
12. Constitution (General Principles) in Article 21, paragraph 1, stipulates: “Human rights and fundamental freedoms are indivisible, inalienable and inviolable and are the basis of the legal order of the Republic of Kosovo.” Paragraph 2 of this Article reads: “The Republic of Kosovo protects and guarantees human rights and fundamental freedoms as provided by this Constitution.” Furthermore, paragraph 3 provides: “Everyone must respect the human rights and fundamental freedoms of others.”

13. Additionally, the Constitution in Article 50 (Rights of Children) stipulates: “1. Children enjoy the right to protection and care necessary for their wellbeing.” While paragraph 4 of this Article reads: “All actions undertaken by public or private authorities concerning children shall be in the best interest of the children”.
14. Constitution in Article 53 (Interpretation of Human Rights Provisions) determines: “Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights.”

15. Constitution in Article 22 (Direct Applicability of International Agreements and Instruments) provides: “Human rights and fundamental freedoms guaranteed by the following international agreements and instruments are guaranteed by this Constitution, are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions:"

16. European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols (hereinafter: ECHR), in Article 6, stipulates that in the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. It is one of the rights which has been elaborated in many cases in the practice of the ECtHR
17. Convention on the Rights of the Child (henceforward: CRC), in Article 3, paragraph 1, stipulates: “In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”
18. CRC in Article 7 stipulates: “1 The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents. 2. States Parties shall ensure the implementation of these rights in accordance with their national law and their obligations under the relevant international instruments in this field, in particular where the child would otherwise be stateless.”
19.  Universal Declaration of Human Rights (UDHR)
 in Article 15 on the right of a nationality, as the right of an individual to have or enjoy other rights has defined: “1. Everyone has the right to a nationality. 2. No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality.”
20. International Covenant on Civil and Political Rights (ICCPR)
 defines: “1. Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or social origin, property or birth, the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State. 2. Every child shall be registered immediately after birth and shall have a name. 3. Every child has the right to acquire a nationality.” 
21. Convention on the Elimination of All Forms of Racial Discrimination CEAFRD
 in Article 5 requires from the State that " to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the right to nationality ”. 

22. Convention on the Elimination of All Forms of Discrimination against Women (CEAFDW) 
 in Article 9 stipulates: “1. States Parties shall grant women equal rights with men to acquire, change or retain their nationality. They shall ensure in particular that neither marriage to an alien nor change of nationality by the husband during marriage shall automatically change the nationality of the wife, render her stateless or force upon her the nationality of the husband. 2. States Parties shall grant women equal rights with men with respect to the nationality of their children.”
23. Law No. 04/l-215 on Citizenship of Kosovo
 “determines the manners for the acquisition, loss and reacquisition of citizenship of the Republic of Kosovo and regulates other issues related to the citizenship of the Republic of Kosovo”
24. Law No. 04/l-003 on Civil Status
, “the meaning and civil status components of the Kosovo citizens, foreign nationals and stateless persons with temporal or permanent residence in the Republic of Kosovo, defines the rules for their creation, maintenance and amendment, as well as the organization and functioning of civil service in the Republic of Kosovo.”
Legal analyses and the stand of the Ombudsperson 
25. Assessments and findings of the Ombudsperson with regard to this issue are based on the rights guaranteed by the Constitution and the laws in force in the Republic of Kosovo as well as international instruments on human rights and freedoms.
26. Constitution protects and guarantees fundamental human rights and freedoms, therefore it is in the interest of the functioning of the rule of law to implement and realize in practice these rights, including those that provide for the registration of the fact of birth and the acquisition of citizenship. In this regard, the Constitution in Article 21 explicitly defines the obligation of all institutions to respect freedoms and human rights, therefore this principle is a necessity of the time and must be respected by all, including taking procedural measures to expedite the procedure. of making a decision on the matter.
27. Further, the Constitution in Article 14 (Citizenship) determines: “The acquisition and termination of the right of citizenship of the Republic of Kosovo are provided by law”. All legal residents of Kosovo on the date of adoption of this Constitution, enjoy the right of citizenship of the Republic of Kosovo; The Republic of Kosovo recognizes the right to citizenship of the Republic of Kosovo, regardless of their current residence and citizenship, to all citizens of the former Federal Republic of Yugoslavia, who were permanent residents of Kosovo on 1 January 1998, and their direct descendants. Birth registration, acquisition of citizenship and obtaining personal documents from the civil status (civil registration) is a fundamental right, which is regulated by many international human rights instruments, at the same time this issue is regulated by legal acts and national laws and regulations. Civil registration is the process by which a person is identified and recognized as an integral part of the society in which he / she lives. Unregistered persons do not have access to official documents and as a result do not have the opportunity to fully exercise their rights and freedoms guaranteed by the Constitution and international human rights instruments
.
28. Further, the Constitution determines that children enjoy the right to protection and care necessary for their wellbeing and that every child enjoys the right to be protected from violence, maltreatment and exploitation.
 Also, all actions concerning children, undertaken by public or private authorities shall be in the best interest of the children.
 Consequently, there were state obligations to take all necessary measures to ensure the protection of human rights in this case the rights of the child, for subsequent registration in the relevant civil status registers and the acquisition of citizenship. Moreover, the prevailing spirit or consideration, in the best interest of the child, is also given by the CRC, which throughout its text includes reflection in terms of their protection. The Convention according to the Constitution is directly applicable in Kosovo. Any action of state bodies must therefore be in full accordance with the purpose of the Convention. Birth registration is essential, among other things, in protection efforts, which include: preventing child labor by setting a minimum age for employment; ensuring that children in conflict with the law are not treated (legally and in practice) as adults, etc.
29. Based on human rights and freedoms guaranteed by Chapter II of the Constitution of the Republic of Kosovo, as well as the guaranteed rights arising from the International Instruments directly applicable in the Republic of Kosovo, everyone has the right, inter alia: for personal identity, freedom of movement, right to education, protection of property, right to marriage and the family, right to work and the profession, rights of the child, health and social protection, civil and political rights, the judicial protection of rights, etc. the exercise of which depends directly on the registration of civil status and citizenship as well as residence status regulated by law. Lack of fulfillment of state obligation for registration of birth and citizenship in the civil status register and failure to obtain an identity card deprives them directly of the enjoyment of the basic human rights listed above.

30. Due to their status and lack of ability to ratify the United Nations Conventions, Kosovo authorities have identified the most appropriate way to incorporate various treaties through the Constitution ensuring their direct applicability to Kosovo legislation. In this regard, the direct application of international human rights instruments is envisaged for issues affecting citizenship
 

31. CRC
 has determined that the child is registered as soon as he/she is born and since then has the right to have a name, the right to acquire a citizenship and, if possible, the right to know his parents and to have their care. The spirit of securing and implementing these rights is defined by the CRC in Article 7, paragraph 2 thereof:“States Parties shall ensure the implementation of these rights in accordance with their national law and their obligations under the relevant international instruments in this field, in particular where the child would otherwise be stateless”. Further CRC, which is directly applicable in our country,
 in Article 3 determines that: “1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.” Consequently, the state authorities must first of all have these international standards for the protection of interests of children, respectively to ensure the registration of the child in the relevant civil status registers. The CRC states that every child "should be registered immediately after birth and should have the right from birth by name, the right to acquire citizenship and, as far as possible, the right to be recognized and cared for by parents." The CRC also states that "state actors must ensure the implementation of these rights in accordance with their national law and their obligations under relevant international instruments in this area, especially when the child would otherwise be left without citizenship." Failure to recognize by the state means for the child denial of access to basic services, such as health services and education, and exclusion from any legal protection that guarantees the realization of essential human rights.
32. Everyone has the right to a nationality guaranteed by the UDHR
, as a right of an individual to have or enjoy other rights. The Ombudsperson notes that the non-registration of citizenship and the acquisition of citizenship for individuals, namely the children of members of the Roma, Ashkali and Egyptian communities, is among other things, an obstacle to access to education, employment, social protection, health services and housing.. Further ICCPR 
 stipulates: “1. Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or social origin, property or birth, the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State. 2. Every child shall be registered immediately after birth and shall have a name. 3. Every child has the right to acquire a nationality.” Consequently, these provisions determine the importance of registering the birth of children, as well as the acquisition of citizenship as one of the fundamental human rights.

33. CEAFRD
 in Article 5 requires from the State "to prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the right to nationality”. According to the Kosovo Report 2019, Kosovo has adequate institutional and legal frameworks for minority rights and protection, including relevant strategies and action plans, but implementation remains weak. They continue to face challenges in terms of a secure environment, reclaiming and accessing property, civil registration, ability to apply their own language, appropriate facilitations for education, employment opportunities and social welfare.
34. Main international Conventions which address statelessness are Convention for Reduction of Statelessness
 of 1961 with regard to the right to nationality for children as well as the Convention relating to the Status of Stateless Persons
 of 1954. Both Conventions ensure that stateless or at-risk of statelessness enjoy minimum human rights, such as the right to education, employment, housing and access to legal remedies, and oblige states to create safeguard measures in legislation to address statelessness which occurs at birth or later in life. European Convention on Nationality ECN
 in Article 6(2) defines that “Each State Party shall provide in its internal law for its nationality to be acquired by children born on its territory who do not acquire at birth another nationality. Such nationality shall be granted”, and Convention on the Avoidance of Statelessness in Relation to State Succession
 adopted by Council of Europe on 2006 contains the most detailed provisions from any international treaty on the obligations of the state to prevent and reduce statelessness in accordance with the context of state succession. The Treaty on the Functioning of the European Union has various provisions that can serve as a legal basis for European Union legislation for the identification and protection of stateless persons. In a word, certain articles of the treaty are of considerable importance, as they offer sufficient flexibility to serve as the basis for EU legislation on the identification and protection of stateless persons. Consequently, the above-mentioned international human rights standards protect the right of every individual, especially the right of the child to be recognized as a person before the law, to be registered immediately after birth, to have a name and acquire citizenship.
35. Currently, the legal framework governing the field of civil registration, citizenship and identification documents, described as follows: Law No. 04/l-215 on Citizenship of Kosovo
, Law No. 04/l-003 on Civil Status
, Law No. 2004/32 on Family of Kosovo
 , Law No.05/L-015 on Identity Cards
 as well as the Law No. 02/L-121 on Dwelling and Emplacement
, are in line with international standards. However, implementation in practice remains challenging due to the not unified interpretation in the implementation of legal provisions.

36. The Ombudsperson notes that, in accordance with Article 53 of the Constitution, fundamental human rights and freedoms guaranteed by this Constitution are interpreted in accordance with the judicial decisions of the European Court of Human Rights (hereinafter the European Court).
37. ECtHR in the case law of Kurić and others versus Slovenia
, found violations of the right to respect for “private or family life” or both (Article 8 of the Convention), the right to an effective remedy (Article 13) and the prohibition of discrimination (Article 14, read in conjunction with Article 8) regarding the erasure from the register of permanent residents by the Slovenian authorities, which resulted in the loss of the legal status of the applicants: Mr. Kurić, Mrs. Mezga, Mr. Ristanović, Mr. Berisha, Mr. Ademi and Mr. Minić. Consequently, not only the applicants in this case, but also a large number of other persons were affected and still continued to be affected by that measure. The ECtHR found that the violation had essentially originated in the prolonged failure of the Slovenian authorities to regulate applicants’ residence status following their illegal “erasure” from permanent resident register and to provide them with adequate redress. The Court also states that the applicants may claim to be "victims" under Article 34 of the Convention for the alleged violations of their rights arising from the Convention. 
38. The ECtHR has ruled that Article 8 of the ECHR contains procedural guarantees to prevent arbitrary interference with the right to privacy and family life. This point influences and aids the person who, despite the fact that has entered in one state as a single person, has established a private and family life. Irregularities in the procedural aspects of the decision-making process under Article 8 may result in a violation of paragraph 2 of this Article.
39. Everyone has the right to recognition everywhere as a person before the law
. Civil registration is a process through which a person is identified and recognized as an integral part of the society in which he lives 
. Persons who are not registered are not able to obtain official documents; therefore they are prohibited from exercising their rights and freedoms. However, while as a matter of fact no individual is banned from accessing civil registration, there are still barriers to registration that mainly affect the most vulnerable groups in Kosovo. A large part of the members of the Roma, Ashkali and Egyptian communities of Kosovo remain unregistered in the civil registers of Kosovo and do not have personal identification documents
, without which they are denied their basic rights in various fields, including protection and social welfare, employment, education and health. Some progress has been made in providing civil registration to those most vulnerable, in particular the Kosovo Roma, Ashkali and Egyptian communities. But, much remains to be done in this area.

40. Based on the 2030 Agenda and Sustainable Development Goals adopted by the United Nations on 25 September 2015, the Assembly of the Republic of Kosovo, on 25 January 2018 has issued a resolution 
 by which it has endorsed the Sustainable Development Goals (or Agenda 2030) based on General Assembly Resolution A / RES / 70/1 adopted by 193 leaders around the world on 25 September 2015, and related to the Declaration of the World Conference on Speakers of Parliaments as the main points of reference on all policies for sustainable development.
41. 2030 Agenda for Sustainable Development,
 which includes Sustainable Development Goals, which are the new guiding point of the global development agenda, includes, inter alia, the issue of ensuring legal identity for all.
42. Relying on universal consensus, 2030 Agenda for Sustainable Development Goals,
 within the goal 16,
 objective 9 explicitly stipulates: “By 2030, provide legal identity for all, including birth registration”. According to this consensus, vital statistics are an essential component for monitoring the implementation of the 2013 Agenda and assessing progress in implementing the Sustainable Development Goals. According to the recommendations of the United Nations, given in this global initiative, the system of regular, reliable and accurate statistics depends on full civil registration and reporting of the occurrence of all vital events. The role of civil registration goes beyond the source of vital statistics, as it is essential to ensure legal identity and protection of human rights

Conclusion 
· The Ombudsperson, upon the review of relevant legislation, international instruments, case documents, information and data in his possession, considers that in this case, the failure to ensure the legal identity of the persons in question constitutes violation of the Fundamental Rights and Freedoms of Human rights, namely the rights of children.
· As a result, we have 23 individuals without legal identity who cannot access basic human rights. Individuals of different ages who are awaiting solutions at judicial level. The average waiting time for solutions at any of the levels in line with the above challenges has lasted several years.
· The Ombudsperson, in accordance with Law no. 05 / L-019 on Ombudsperson and the relevant legislation in effect has no powers over the decisions of the competent courts which are related to the cases in question.

· However, in the spirit of the best interests of children and other adults in the matter, the Ombudsperson Institution recalls that the principle of the rule of law obliges public authorities, including the courts, to pay special attention and care to practical applicability of international instruments and domestic acts in this field.
· The Ombudsperson draws conclusion that the above-mentioned Treaties and national legal acts set out important standards and protection means to ensure that the birth of children shall be registered and that citizenship shall be granted to them.
· Due to this reason, the Ombudsperson in compliance with the Constitution and international instruments, as well as the Resolution of the Assembly of the Republic of Kosovo for adoption of Sustainable Development Goals, ascertains the necessity of undertaking material and procedural measures to ensure legal identity for all citizens of the country.
· The Ombudsperson, based on the legal analysis and the above findings, encourages Courts in treating such cases with priority, in a reasonable time and in a unique way throughout the territory of the Republic of Kosovo, among others, in accordance with international standards and practices.
Sincerely, 
Hilmi Jashari

Ombudsperson 
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