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23 April 2020

Mrs. Arta Rama – Hajrizi, President 
Constitutional Court of Kosovo 
Str. Perandori Justinian, n.n.

10000 Prishtinë, Kosovo
Ombudsperson’s legal opinion related to the Case No. KO 61/20, according to Constitutional Court’s notification about registration of the referral for submission of comments with No. ref.: KK 82/20, of 20 April 2020
PURPOSE OF THIS OPINION 

This Opinion aims to express Ombudsperson’s views from a human rights perspective on the issue raised with the Constitutional Court, which has to do with constitutional review of Decisions No. 238 / IV2020, of 14.04.2020, No. 229 / IV / 2020, of 12.14.2020 and the Decision No. 239 / IV / 2020, of 14.04.2020, of the Ministry of Health (challenged  decisions) and their abrogation.
Disputed issues 
According to allegations on the issue raised with the Constitutional Court, the challenged decisions are in contradiction with the Constitution of the Republic of Kosovo, with the Judgment of this Court, in case No. KO 54/20, of 06 April 2020, as well as the relevant legislation in effect. Applicants claim that the challenged decisions violate the Constitution, namely Article 35 [Freedom of Movement], Article 43 [Freedom of Gathering] and Article 55 [Limitations on Fundamental Rights and Freedoms]. Furthermore, the applicants claim that the Ministry of Health has exceeded the powers set out in Articles 41 and 44 of the Law No. 02/L-109 for Prevention and Fighting against Infectious Diseases and that through these decisions it has restricted the right to freedom of movement and violated Article 55 of Constitution. 
The stand of the Ombudsperson 
On 20 April 2020, the Constitutional Court has notified the Ombudsperson for registration of referral KO 61/20, in the course of which it has requested submission of comments regarding the merits of the referral until 23 April 2020. 
On this occasion, the Ombudsperson discloses his views, in the capacity of a Friend of the Court, regarding the issue raised in the case KO 61/20.

The COVID-19 pandemic poses an unprecedented challenge to human rights worldwide. It is understood that such circumstances, in one or another form, have an impact on limitation of human rights. As per limitation of human rights, in such circumstances, the Ombudsperson has expressed his stands in the Opinion of 27 March 2020, related to the case KO 54/20, attached here.

The circumstances created by the COVID-19 virus and the dangerousness it poses to lives and health of citizens require a balance between the right to life, which cannot be restricted or derogated under any circumstances, and other rights for which the Constitution and international human rights instruments allow limitations, under certain circumstances. The Ombudsperson considers that the COVID-19 pandemic falls within the domain of definitions of the threat to the health and citizens’ life and that the state is obliged to take measures to protect their lives and health.
Referring to Informative Document SG/Inf(2020)11, of 7 April 2020, of the Council of Europe for state members, the Ombudsperson points out: “The executive authorities should be able to act quickly and efficiently. That may call for adoption of simpler decision-making procedures and easing of some checks and balances. This may also involve, to the extent permitted by the constitution, bypassing the standard division of competences between local, regional and central authorities with reference to certain specific, limited fields, to ensure a more coordinated response to the crisis and on the understanding that full rights of local and regional authorities shall be re-established as soon as the situation allows it. Parliaments, however, must keep the power to control executive action in particular by verifying, at reasonable intervals, whether the emergency powers of the executive are still justified, or by intervening on an ad hoc basis to modify or annul the decisions of the executive.”

The Ombudsperson notes that the Constitutional Court, in Judgment KO 54/20, of 06 April 2020, in details has examined the Law no. 02 / L-109 on for Prevention and Fighting against Infectious Diseases and Law no. 04 / L-125 on Health, in terms of the powers of the Ministry of Health and in point 325 of the Judgment, has found that:

” Finally, the Court also notes that the Ministry of Health, namely the Government, continues to be authorized to issue decisions with an aim of preventing and fighting the pandemic, insofar as it is authorized by Law No. 02/L-109 for Prevention and Fighting against Infectious Diseases and Law No. 04/L-125 on Health.”

More ever, Constitutional Court, in Article 306 of the Judgment, points out: “As a result, the Court finds that until the date of repeal of the challenged  Decision, the responsible institutions of the Republic of Kosovo, in the first place the Assembly, must take actions, in accordance with the Constitution and this Judgment, which are considered as appropriate and adequate to continue preventing and fighting pandemics COVID-19 – which in itself constitutes a high interest of public health for all citizens and persons living in the Republic of Kosovo”
The Ombudsperson, based on the Constitution of the Republic of Kosovo and international instruments on human rights, emphasizes that there is a positive obligation of the state to undertake preventive measures in circumstances of emergency situations that endanger citizens’ health, as well as to undertake measures to treat and control epidemics, endemics and other diseases. The Ombudsperson in particular refers to the Siracusa Principles on the Limitation and Derogation of Provisions in the International Convent on Civil and Political Rights, according to which public health may be the basis for limiting of certain rights in order to allow states to take actions during serious threats to the health of the population or members of the population. These measures should be specifically aimed at preventing disease or injury or providing care to the sick and injured and that in this case due attention will be paid to the international health rules of the World Health Organization.
In Republic of Kosovo there are authorities defined by law, such as the National Institute of Public Health of Kosovo (NIPH) and the Sanitary Inspectorate of Kosovo, which are public institutions, which have relevant powers in the field of public health. All public statements of health professionals have alarming precondition as per the possibility of spreading the infection from those who are diagnosed with the disease, but also from asymptomatic persons who do not know that they are carriers of the infection and have not been tested in order to have a clear picture of their status regarding the disease. Therefore, it is evident that there is a need in setting measures for COVID-19 prevention and fighting.
The Ombudsperson notes that the Constitutional Court itself in the conclusions of Judgment KO54 / 20 (see § 310) has assessed that: 
“[...] the Court in this Judgment clarified that it is not its role to assess whether the measures taken by the Government to prevent and fight the COVID-19 pandemic are adequate and appropriate. Moreover, the Court notes that the need to take measures and their necessity has not been challenged by either party in this case. Defining public health policies does not fall within the competences and authorizations of the Constitutional Court. In matters of public health, the Constitutional Court itself also refers and obeys to relevant health and professional institutions at the state and world level.”
The Ombudsperson considers of importance to emphasize the fact that COVID -19 has been declared pandemic and as such it is not a matter for states alone, but presents a global challenge, in many segments. In this context, the Ombudsperson provides an overview of the stands of various organizations, mechanisms and actors in the field of human rights regarding limitations on rights and freedoms during the COVID-19 pandemic. 
Statements of Ombudsmen / National Human Rights Institutions
Statement of the People’s Advocate of Albania 
“People’s Advocate salutes measures for limitation of vehicle and citizens’ movement with the intention to stop the spread of the Corona virus, but calls upon the government to manage the situation with maturity and not to use it for abuse with basic human rights”.
Statement of the Bosnia and Herzegovina Ombudsman 
“The Ombudsman of Bosnia and Herzegovina …………. regarding the situation with the spread of the COVID-19 virus (Corona), calls upon the citizens to strictly adhere to the instructions issued by the competent authorities and institutions and to reduce their movement to the minimum required.”
Statement of the Croatia Ombudsperson 
“Corona virus epidemic is a problem of a public health, as any other emergency situation of such dimension, indivisible from human rights. In order to protect freedoms and rights of others, the legal order, morals and public health, freedoms and rights may be limited, but solely by law and in proportion to the nature of the need for limitation in each individual case.”.

Statement of the Denish Institute for Justice 
“During the COVID-19 pandemic, the government has a duty to reduce infection among citizens in Denmark and ensure the country's economic future. This requires difficult decisions and compromises, and as a result, citizens' freedom has been severely curtailed in recent weeks. The Department of Human Rights acknowledges that the seriousness of the situation requires the government to take measures that would not be legal under human rights under normal circumstances.”. 
"Human rights offer a clear framework that can help politicians decide which measures are reasonable to take in the current situation. Human rights can be a support when politicians have to navigate the delicate balance between protecting the lives of citizens and health and, on the other hand, protecting the freedom of citizens and individual needs during the crisis., "
Statement of the German Institute for Human Rights 
"Restrictions should be limited in time and effectiveness and their effects should be closely monitored in order to correct if necessary."

The letter of Equality and Human Rights Commission of United Kingdom for the Prime Minister 
“The Equality and Human Rights Commission recognizes and supports the primary role of government in the current context: to keep people safe and protect the future of our nation. This must involve difficult decisions and compromises, far beyond the normal scope of everyday governing. However, such actions will be most effective when public safety and economic interests are balanced with our long-held values of freedom and respect.”
“[...]For many people the restrictions to everyday life will be hugely disruptive, but ultimately manageable. For others, though, the implications could be profound.  We believe it is possible to protect rights while saving lives.”
The letter of Consultative Commission for Human Rights of the Luksenburg for the Prime Minister  
“The entire planet is facing a pandemic which subjects more than 3 billion people, almost half of humanity, to exceptional constraints to stem the consequences of contamination. Hundreds of thousands of people are already affected by Covid-19 and there are an appalling number of people who have died. This virus does not make a difference as to sex, age, religion, nationality, origin, skin color, social or economic status”

Statement by the Northern Ireland Human Rights Commission 

“The Human Rights Commission has issued a statement on the Covid-19 pandemic. The Commission stressed the importance that everyone follow advice of the Government, the Chief Medical Officer and the Public Health Agency, as in this way they will save lives and protect health care and other frontline workers..”
“Supporting the right to health, along with protecting the most vulnerable members of our communities from an existential threat, is a legitimate goal. The required social distancing and self-isolation policies that have been introduced are a challenge for all of us that affect our family life and freedom of assembly and movement. But at a time of such importance, severe restrictions on our fundamental rights are needed.”
Statement of Portuguese Ombudsman 
“At this very moment of our collective life, many citizens are asking themselves about the meaning and scope of the State of Emergency, decreed on the 18th by His Excellency the President of the Republic. The questions, associated with natural feelings of restlessness and apprehension, are in themselves more than justified. Never before, during the almost forty-four years that the Constitution of the Republic was in force, had the need to resort to this exceptional instrument of ordering social relations felt. The need has now arisen.”
“In view of the current public calamity, the imperative need to contain the spread of Covid-19 disease and thus save lives, the rights and freedoms whose exercise is, from now on, temporarily suspended are those and only those that the Decree of the President of the Republic No. 14-A / 2020 identifies. Freedom of movement throughout the national territory, a freedom that we always exercise without any restrictions, tops the list. All of it, however, is justified by the need to contain the risk of contagion of the disease, and to allow the Government –who is responsible for executing the State of Emergency to centrally manage the crisis, with the adoption of the necessary measures for the prevention and fighting the epidemic.”
Statement of the Scottish Human Rights Commission 
“Fundamentally, human rights are about recognizing and respecting the dignity and equal value of each and every human being. Human rights laws are designed to guide and govern state actions and choices, ensuring that these principles of dignity and equality underpin all that they do. Across the world, we are all now looking to our governments to take the right steps to protect one of our most fundamental rights - the right to life - as well as our right to health.”
Statement by the Slovac National Center for Human Rights 
“When restricting fundamental rights and freedoms, attention must be paid to their essence and meaning. Such restrictions may apply only to the established objective, which is currently the protection of public health, respectively. avoiding the threat to the life and health of persons causally associated with a pandemic.”
Statement of Spanish Ombudsman 
“The epidemic caused by COVID-19 represents a threat of such magnitude that the Government has been forced to decree the state of alarm throughout the country, for an initial period of fifteen days, through Royal Decree 463/2020, of 14 March.
The Ombudsman expresses his confidence that the measures being taken are those necessary to overcome the epidemic. The unity of action at this time of all the powers and institutions of the State is crucial..”
Statement of the Human Rights and Equality Institution of Turkey 
“In the face of this epidemic that threatens human rights as a whole, all world states must fulfill their responsibilities completely. However, this struggle should not be limited to the works of state administrations, but everyone should effectively fight this epidemic. Everyone should first contribute to the protection of general health by giving importance to their personal hygiene. It should be remembered that this epidemic is a controllable epidemic, it should fulfill its responsibilities to prevent it, and it should avoid violating the rights of itself and other people.

Furthermore, our citizens should not respect any statement other than official units, especially the Ministry of Health.”
Stands of International and Regional Organizations and their Machanisms 
Statement of the Commissioner for Human Rights of the Council of Europe 
“European governments are fighting against the spread of the pandemic with strong measures. This is necessary to respond to the unprecedented challenge we are facing. At the same time, it is clear that the enjoyment of human rights is affected by the pandemic and the measures adopted to encounter it. The right to health, the broader range of economic and social rights, and civil and political freedoms, are all very relevant in the present context..”
Statement of the President of the European Commission 
“Over the past weeks, several EU governments took emergency measures to address the health crisis caused by the outbreak of the Corona virus. We are living in extraordinary times, and governments, in principle, need to have the necessary tools to act rapidly and effectively to protect the public health of our citizens.”
Massage to the OSCE addressed to OSCE community 
“Protecting people’s lives is the top priority. We recognize the urgent necessity of preventive measures now being implemented in many countries, which may limit some human rights and fundamental freedoms for a time in order to protect people from COVID-19 and to break its chain of transmission. However, such emergency measures should be proportionate, temporary, and in compliance with the rule of law and international commitments.”
The stand of the UN High Commissioner for Human Rights 

“UN High Commissioner for Human Rights Michelle Bachelet on Friday said it is essential that governments introducing measures to impede the spread of the Corona virus, COVID-19, undertake a range of additional  actions to reduce the potentially negative impact such measures may have on people's lives.”
The stand of the UN Human Rights Experts 
" While we recognize the severity of the current health crisis and acknowledge that the use of emergency powers is allowed by international law in response to significant threats, we urgently remind States that any emergency responses to the Corona virus must be proportionate, necessary and non-discriminatory. “
"Restrictions taken to respond to the virus must be motivated by legitimate public health goals and should not be used simply to quash dissent.

The satand of the International Commission of Jurists 
Symposium COVID-19

“Many more countries have turned to internal emergency forces, on national level or local and regional bases. Such powers usually include rules by decree, i.e., the executive taking over the powers of making the law normally pertaining to the elected Parliament. In addition to such a change of government, in most cases they also allow deviation from the fundamental rights protected by the constitution or some of them.”

Stands of International NGOs  

Recommendations of Human Rights Watch addressed to Governments 
“Governments should respond to the COVID-19 pandemic by prioritizing the right to health for all and respect for human rights.”
Statement of the Amnesty International related to the state of emergency 
“In exceptional circumstances with regard to a public health emergency, states may need to exercise their emergency powers. If the situation poses a threat to the life of the nation (for example if the disease is visibly communicable and of sufficient seriousness - especially high morbidity - or there is a risk of further expansion), then the state may be authorized to declare a condition. emergency in accordance with international law and standards.”
The stand of European Union NGOs regarding limitation of rights 
For a Europe that cares for everyone - during COVID-19 pandemics and beyond 

“The European Union must take action:

"Ensure that emergency restraint measures serve the purpose of combating pandemics, are time-limited and are in line with the rule of law and fundamental EU values. At the same time, dialogue and support for an organized civil society must be maintained. "

Conclusion 
The Ombudsperson considers that the disputed Decisions, under normal circumstances, should be subject for review of the legality by the regular courts. However, the Constitutional Court, in its case law, in essence, has already decided that it should not focus solely on the naming of an act, but on its content and effects (KO 54/20, of 06 April 2020, §161).

The Ombudsperson, referring to the Judgment of the Constitutional Court, point 325 of the Judgment KO 54/20, of 06 April 2020, estimates that the Ministry of Health, by issuing the challenged decisions, appears to have acted in accordance with this Judgment. Issuance of special decisions for affected and directly endangered areas has resulted in a new legal situation, which differs from the situation when the Government has issued the Decision No. 01/15, of 23.03.2020, for which the Constitutional Court has assessed that it is in contradiction with the Constitution. Regarding the disputed decisions of the Ministry of Health, the Ombudsperson considers that it should be assessed only if the severity of the measures taken is proportionate to the goal intended to be achieved, always taking into consideration recommendations of institutions authorized by law for assessing sanitary and epidemiological situation in the country.

On the other hand, the Ombudsperson is of the opinion that the Judgment of the Constitutional Court KO 54/20, of 06 April 2020, has remained unimplemented by the Assembly. Considering the fact that there is an emergency situation for public health, a situation that no state or government can solve without inter-institutional cooperation. In these circumstances, the Assembly should act in accordance with its Constitutional authorizations, with the Judgment of the Constitutional Court as well as stands of the Council of Europe concerning the circumstances caused by COVID-19, which are as follows:
“Given the rapid and unpredictable development of the crisis, relatively broad legislative delegations may be needed, but should be formulated as narrowly as possible in the circumstances, in order to reduce any potential for abuse,”
 as well as: 

“If parliament wants to authorize the government to deviate from special majority legislation (or the legislation adopted following another special procedure), this must be done by the majority required for the adoption of the legislation, or following the same special procedure.”

As per the powers of the Assembly, the Ombudsperson, on 16 April 2020,
 unveiled his stands in front of the Committee on Human Rights, Gender Equality Missing Persons and Petitions, which are in fact in line with Council of Europe’s stands on parliaments’ role in respecting democracy, rule of law and human rights in the context of the COVID-19 sanitary crisis. 
Warmly submitted,

Hilmi Jashari

Ombudsperson 
Attached:

1. Ombudsperson’s Opinion of 27 March 2020 related to the referral KO 54/20;

2. Stands of organizations, mechanisms and various bodies on the field of human rights;

3. Informative Document SG/Inf (2020) 11, Council of Europe, Respecting democracy, rule of law and human rights in the framework  of the COVID-19 sanitary crisis, of 7 April 2020. 

� Respecting democracy, rule of law and human rights in the framework of the COVID-19 sanitary crisis of COVID-19, Council of Europe, Informative Document SG/Inf (2020) 11, 7 April 2020 2.4 Distribution of powers and checks on the executive actions during the state of emergency regime. 





� Respecting democracy, rule of law and human rights in the framework  of the COVID-19 sanitary crisis, Council of Europe, Informative Document SG/Inf (2020) 11 of 7 April 2020, 2.3. Limited scope of the emergency legislation; the principle of necessity 


� Respecting democracy, rule of law and human rights in the framework  of the COVID-19 sanitary crisis, Council of Europe, Informative Document SG/Inf (2020) 11 of 7 April 2020.  2.1 Principle of legality 
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