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Purpose of the Report 
1. This Report is based on the case C.890/2016, and relies on complainant’s allegations, facts and proves filed with the OI regarding termination of contribution-payer pensions. Apart this aforementioned complaint, the Ombudsperson has also received other complaints of similar nature. The Report aims to draw attention of the Ministry of Laboru and Social Welfare that citizens are provided with the guaranteed legal and constitutional rights to use contribution-payer pensions as the right to property.  
2. The Report analyses legal framework in terms of exercising the right to age contribution-payer pension, in relation with the right in exercising other pensions according to the Law No. No.04/L-054 on the Status and the Rights of the Martyrs, Invalids, Veterans, Members of Kosova Liberation Army, Civilian Victims of War and their Families as well as the Law  No.04/L-261 on Kosovo Liberation Army War Veterans.  
3. Furthermore, this Report reasons that exercising of the right to age contribution–payer pension represents exercising of the right to property, based on Article 1 of Protocol No.1 of the European Convention on Human Rights (hereinafter ECHR) in relation to conditioning of exercising of the right on this pension, based on the Article 8 of the Law No. 04/l-131 on Pension Schemes Financed by the State (hereinafter the Law on Pension Schemes).  
Legal Bases 
4. The Constitution of Republic of Kosovo (hereinafter “Constitution”) on the bases of Article 135, paragraph 3, determines that “The Ombudsperson is eligible to make recommendations and propose actions when violations of human rights and freedoms by the public administration and other state authorities are observed.”
5. According to the Law No. 05/L-019 on Ombudsperson, the Ombudsperson, among others, has the following powers and responsibilities:
· “The Ombudsperson has the power to investigate, either to respond to complaint filed or on its own initiative (ex officio), if from findings, testimonies and evidence presented by submission or by knowledge gained in any other way, there is a base resulting that the authorities have violated human rights and freedoms stipulated by the Constitution, laws and other acts, as well as international instruments on human rights” (Article 16, paragraph 4);
· “to investigate alleged violations of human rights and acts of discrimination, and be committed to eliminate them as well as to draw attention to cases when the institutions violate human rights and to make recommendation to stop such cases and when necessary to express his/her opinion on attitudes and reactions of the relevant institutions relating to such cases;”  (Article 18, par 1, sub-paragraph 1 and 2); 

· “to make recommendations to the Government, the Assembly and other competent institutions of the Republic of Kosovo on matters relating to promotion and protection of human rights and freedoms, equality and non-discrimination” (Article 18, par. 1, sub-paragraph 5);
· “to publish notifications, opinions, recommendations, proposals and his/her own reports” (Article 18, par. 1, sub-paragraph 6);
· “to recommend promulgation of new Laws in the Assembly, amendments of the Laws in force and promulgation or amendment of administrative and sub-legal acts by the institutions of the Republic of Kosovo” (Article 18, par. 1, sub-paragraph 7);
· “to recommend to the Assembly the harmonization of legislation with International Standards for Human Rights and Freedoms and their effective implementation” (Article 18, par. 1, sub-paragraph 9);
· “The Ombudsperson can advise and recommend to the institutions of the Republic of Kosovo for their programs and policies to ensure the protection and advancement of human rights and freedoms in the Republic of Kosovo.” (Article 18, par. 3).

Case circumstances  
6. With establishment of other special pension schemes, many complainants have applied and have acquired rights and benefits from these schemes and for a long time they have benefited from two pension schemes, both from age contribution-payer pension as well as other pensions determined by specific laws. 

7. As of 2016, without any prior notification or consultation to voluntary waive from one form of pension, age contribution-payer pensions ware repealed and terminated to the complainants through MLSW decision.  
8. Complainants claim that their complaints have been lodged with MLSW Complaint Commission, but no response has been served to them.
9. The Ombudsperson several times sent letters to the MLSW requesting to be informed regarding the legal bases of termination of contribution-payer pensions and the reasons of not providing citizens with the response as per this issue of the Complaint Commission within the MLSW. But, no response has been delivered to the Ombudsperson as well in none of the letters sent.  
10. In the meeting held on 6 February 2018 with MLSW representatives, among others, issues raised by the Ombudsperson in aforementioned letters were discussed. In the course of this meeting Ombudsperson’s representatives were informed that the MLSW has terminated pensions based on Article 16 of the Law on Pension Schemes. 
Legal Background
11. Constitution of Republic of Kosovo in Article 3 [Equality Before the Law], among others stipulates that the Republic of Kosovo is governed democratically, with full respect for the rule of law, is based on  the principles of equality of all individuals before the law and with full respect for internationally recognized fundamental human rights and freedoms, 

12. Article 24 of the Constitution, prohibits discrimination, emphasizing in paragraph 2 that: “No one shall be discriminated against on grounds of race, color … ()…property…, or other personal status”. 
13. Article 46 of the Constitution, paragraph 1, stipulates that: “The right to own property is guaranteed”. 

14. According to Article 55, paragraph 1 of the Constitution: “Fundamental rights and freedoms guaranteed by this Constitution may only be limited by law”.

15. Similarly, Article 1 of Protocol 1 of the European Convention on Human Rights (ECHR) stipulates that: “No one shall be deprived of his possessions except ....in conditions provided for by law”. 
16. According to Article 22 of the Constitution, ECHR is one among eight international human rights instruments which are directly applicable in the Republic of Kosovo and, in the case of conflict, have priority over provisions of laws and other acts of public institutions.

17. Further, according to Article 53 of the Constitution: “Human rights and fundamental freedoms guaranteed by this Constitution shall be interpreted consistent with the court decisions of the European Court of Human Rights”.

18. Law on Pension Schemes, in Article 8 determines conditions and criteria for recognition of the right to age contribution-payer pension. Paragraph 3 of Article 8 stipulates that: “Persons who meet the conditions and criteria for the age contribution-payer pension may not be users of any other pension scheme established by this Law”. 

19. Furthermore, based on Article 16 of the Law on Pension Schemes: “The persons who are beneficiaries of any pension of pension Schemes defined with this Law, in no circumstance, can be the beneficiaries of any pension from special pension schemes that are managed and administrated by the Ministry”.
20. Law No.04/L-054 on the Status and the Rights of the Martyrs, Invalids, Veterans, Members of Kosova Liberation Army, Civilian Victims of War and their Families (hereinafter: the Law on War Value), in Article 4 determines that: “Depending on the recognition and adjustment of the status, the categories addressed in this Law, through the recognition of the right to pension and different benefits, shall be provided financial support and certain benefits for the given contribution in the KLA war”.
21. According to Article 5 of the Law on War Values, pensions determined by this law are: family pension, personal disability pension and the family disability pension. According to the paragraph 1.4 of this Article: “the beneficiaries of pensions under paragraph 1.1, 1.2 and 1.3 of this Article, may not be the beneficiaries of any other pension from other pensional scheme applicable in Kosovo, unless otherwise defined in this Law”. 

22. On the other hand, Article 23, paragraph 3, of the Law on War Values, determines that: “Beneficiaries of the base pension may realize all the rights and benefits determined by this Law, if they fulfill the conditions and criteria under the provisions of this Law”. 

23. Based on the Law No.04/L-261 on Kosovo Liberation Army War Veterans (further in the text “Law on KLA Veterans”), in Article 1 determines that: “The purpose of the Law is to define the benefits entitlements for the Veterans of the Kosovo Liberation Army (KLA), who with their precious sacrifice, commitment and contribution at Kosovo Liberation Army were crucial factor in bringing freedom and independence to the people of Kosovo”. 

24. Further, based on Article 15 of the Law on KLA Veterans, achieving of the Right to Pension and Benefits is regulated, determining that: “KLA Fighter Veteran, upon the recognition of the right to pension and various benefits, shall be provided with financial support and certain benefits for his/her contribution in the KLA War”. 

25. While, Article 16 of the Law on KLA Veterans, in paragraph 2 stipulates that: “KLA Fighter Veteran may not benefit any pension from other pension schemes funded by the state. If the Fighter Veteran benefits from any other pension scheme funded by the state in the Republic of Kosovo, he/she shall decide on one of the pensions he/she will receive”. 
Legal analyses 

26. The Ombudsperson points out that the right to age contribution-payer pension is regulated by the Law on Pension Schemes, while the right to pension and benefits for categories emerged from the war is regulated by the Law on War Values and the Law on KLA Veterans.   

27. But, despite the fact that the person fulfils criteria determined by the law for exercising of the right on age contribution-payer pension or any other pension funded by the State, he/she can be deprived of the right of enjoying of pensions guaranteed by the law. This derives from the legal provision, according to which: “Persons who meet the conditions and criteria for the age contribution-payer pension may not be users of any other pension scheme established by this Law” (Article 8, par 3, Law on Pension Schemes Financed by the State.

28. In this respect, it can be concluded that the use of one pension excludes the right to exercise another pension. This means that a KLA veteran will not be able to exercise the right to a pension on the basis of the contribution given during the war, which is determined by the Law on War Values, if that person exercises the right on age contribution-payer pension. The person in this case should choose between using the pension to which he/she has contributed as the law at effect foresees, and using the pension which belongs to him/her, also according to the law, for the contribution he/she has given in the KLA war. 
29. In this case the focus should rest with age contribution-payer pension for two reasons: 
First: based on the Law on Pension Schemes, the person who provides valid proves on paid contribution according to the provisions of the Law on Pension and Disability Insurance No.011-24/83 (Official Gazette of SAPK No.26/83) before 01.01.1999 is entitled to this pension; and
Second: that contribution paid according to point 1) is considered the right to property according to the European Court on Human Rights.  
30. Consequently, conditioning by law in exercising of the right on age contribution –payer pension, with exercising of any other pension, causes violation of Article 1 of Protocol 1 of the ECHR.    
31. From what has been stated above it derives that age contribution –payer pension can be denied to a certain person who exercises the right to another person, since legal framework allows the right of solely one pension exercising. What ought to be mentioned here is the fact that legal provisions do not specify, who makes the selection of the pension which is to be enjoyed in the future. The Law on War Values clearly gives the right to the person who meets the foreseen criteria to exercise this right to one of pensions that is predicted by this Law. Nevertheless, the same is not reflected within the Law on Pension Schemes.
32. The Ombudsperson evaluates that such restriction of the right in exercising of age contribution- payer pension or any other pension funded by the State, despite the fact that conditions determined by the law are met, represents infringement of the right to property.
33. The Ombudsperson considers that in order to discuss about the denial of the right to property according to Article 1 of Protocol No.1 of the ECHR, it should be taken in consideration, that the right to property can be restricted by the State, solely in case of general interest. 
34. In this regard, in order to ascertain the violation of Article 1, Protocol No. 1, the following questions should be considered: 

1. Is State’s intrusion proportional; actually is there a balance between requests of general interest and requests for protection of fundamental rights of the person?

2. Is this intrusion in compliance with the principle of legality? and 

3. Does this intrusion serve to the legitimate objective on public or general interest?
In case the response to all these questions is “no”, it is estimated that the intrusion is in contrary with the Article 1 of Protocol No1. of the ECHR.

35. When speaking on Article 1 of Protocol No.1 of the ECHR , it should be obvious that on the bases of ECtHR practice, interpretation of this Article and of the property concept itself is very broad. Base on up to date practice of the ECtHR, pensions rests under application of this Article, and this due to the case Muller v Austria
. During discussions upon the cases, ECtHR found that the right in exercising of contribution-payer pension is not the right foreseen per se with the ECHR. Notwithstanding, ECtHR found that through payment of contributions in the pension fund, the person establishes the right to property. By analogy, the same applies to contribution payment of a voluntary nature. In favor of what has been said so far, is revealed also in the case-law of Gaygusuz v Austria
 were a connection between contributions and pension was made, thus the person who paid personal contributions, the right in exercising this pension cannot be denied. Further, according to the case Van Raalte v Netherlands
, Article 1 of Protocol No.1 is applied when it comes to payment of pension contributions, specifically due to the fact that such liability is imposed by the State for payment of contributions and taxes.   

36. Finally, considering the discretion that State owns in justifying the applicability of the various treatments in similar cases, the ECtHR has found in Wessels-Bergervoet v the Netherlands
 that the right in exercising of age contribution-payer pension falls under the scope of Article 1 Protocol No. 1 to the ECHR.   

37. Based on what has been stated above, it can be noticed that the domestic legislation cannot at any case condition exercising of the right to the age contribution-payer pension, and this due to ECtHR practice and its priority over provisions and laws as well as other acts of public institutions. Acting opposite with this, legislation of Republic of Kosovo acts towards discrimination on the bases of property, by conditioning exercise of the right to this pension in case of admittance of exercise of other pension foreseen with Pension Schemes of the State.       
38. Considering what has been stated above, there is no possibility of alternative selection between pensions in disposal, since the ECtHR practice does not allow conditioning of exercise of the right to age contribution –payer pension.   

39. Apart what has been given above, the right to enjoyment of the pension, specifically the right to contribution-payer pension, is an acquired right, which represents legal doctrine, according to which, an acquired right on the bases of determined legal norms, cannot be  restricted by laws or legal acts promulgated later. The doctrine of the acquired right is tightly linked with the principle of legal certainty. Thus, restriction of the right in enjoyment of contribution-payer pension according to Article 8 of the Law No.04/L-131 on Pension Schemes funded by State violates the principle of legal certainty because this right has been acquired based on previous laws on pensions and cannot be changed with any other law.
40. By the end the Ombudsperson points out that errors that laws contain impacts on rule of law, respectively on legal certainty. Through the legal certainty is requested that legal rules are clear and precise through which prediction of situations is aimed, disapproval of ambiguous laws by the Assembly and that actions and promises given by the State to persons (legitimate expectations) ought to be fulfilled. Further, with legal certainty is understood that the law is to be implemented in practice and is applicable.

41. On the other hand the Ombudsperson recommends the Ministry of Labour and Social Welfare that in compliance with its powers and authorizations, proposes to the Government of Republic of Kosovo amendment of the:  
1. Law No. 04/l-131 on Pension Schemes Financed by the State, actually removing of:
a) Paragraph 3 of Article 8 of this law, which determines that: “Persons who meet the conditions and criteria for the age contribution-payer pension may not be users of any other pension scheme established by this Law”; and 
b) Article 16 of this Law, which stipulates that: “The persons who are beneficiaries of any pension of pension Schemes defined with this Law, in no circumstance, can be the beneficiaries of any pension from special pension schemes that are managed and administrated by the Ministry”. 

2. Law no. 04/l-054 on the Status and the Rights of the Martyrs, Invalids, Veterans, Members of Kosova Liberation Army, Civilian Victims of War and their Families, actually removing of paragraph 1.4 of Article 5 of the Law, which stipulates that: “the beneficiaries of pensions under paragraph 1.1, 1.2 and 1.3 of this Article, may not be the beneficiaries of any other pension from other pensional scheme applicable in Kosovo, unless otherwise defined in this Law”.
3. Law No. 04/L-261 on Kosovo Liberation Army War Veterans, respectively removing of paragraph 2 of this Law which stipulates that: “KLA Fighter Veteran may not benefit any pension from other pension schemes funded by the state. If the Fighter Veteran benefits from any other pension scheme funded by the state in the Republic of Kosovo, he/she shall decide on one of the pensions he/she will receive”
Pursuant to Article 132, paragraph 3 of the Constitution of Republic of Kosovo (“Every organ, institution or other authority exercising legitimate power of the Republic of Kosovo is bound to respond to the requests of the Ombudsperson and shall submit all requested documentation and information in conformity with the law”) and Article 28 of the Law on Ombudsperson No.05/L-019, “Authorities to which the Ombudsperson has addressed recommendation, request or proposal for undertaking concrete actions,... must respond within thirty (30) days. The answer should contain written reasoning regarding actions undertaken about the issue in question”), You are kindly asked to inform us on steps to be undertaken in the future by You regarding this issue.  

Respectfully submitted,

Hilmi Jashari

Ombudsperson 
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